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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Respond Power LLC (Respond or Company), an electric generation supplier (EGS), filed on January 8, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued on December 19, 2014, in the above-captioned proceeding.  The Office of Consumer Advocate (OCA) filed Replies to Exceptions on January 22, 2015.

[bookmark: _Toc385423060]I.  History of the Proceeding

On March 18, 2014, Justin L. Herp (Mr. Herp or Complainant) filed a Formal Complaint averring that he was told that by switching to Respond, his electric bill would “always be lower” than the variable rate of his electric distribution company (EDC), West Penn Power Company (West Penn).  Complaint at 4.  The Complainant claimed he experienced a 150% increase in the cost of his electric supply since switching to Respond in January 2014.  He averred that Respond lied to him to get him to switch to their service.  The Complainant requested that his “bill be adjusted to no more than the rate offered by West Penn Power for the entire time [he] was with Respond Power.”  Id.  The Complainant further requested that the Commission make essential changes to allow consumers to know energy costs prior to energy use.  Additionally, the Complainant requested that consumers be able to change energy providers immediately if faced with rate increases and not to have to wait until the end of their next billing cycle.  Id.

On April 18, 2014, Respond filed an Answer denying all allegations in the Complaint.  Respond stated that the Complainant was validly enrolled in a variable rate plan in October 2013, and on March 7, 2014, he was offered a fixed rate going forward on his account.  Additionally, Respond noted that it offered to adjust the Complainant’s bills issued for the billing periods ending on January 24, 2014, and February 26, 2014, down to that fixed rate, but Mr. Herp refused.  Respond denied it owed the Complainant any refund.

On June 4, 2014, Respond filed a Motion for Summary Judgment seeking dismissal of the Complaint.  On June 24, 2014, the OCA filed a Notice of Intervention and an Answer in Response to the Motion for Summary Judgment.  On July 7, 2014, Respond filed a Motion in Limine requesting a narrowed scope of the hearing, to which the OCA and the Complainant filed answers on July 28, 2014.  By separately issued orders, the ALJ denied both motions.  I.D. at 2.

	A telephonic evidentiary hearing was held on August 1, 2014.  The Complainant appeared pro se and testified on his own behalf.  He also presented the testimony of one witness, William Earl Hackett, Jr.  The OCA participated in the hearing through the cross-examination of Respond’s witness.  Respond appeared and presented the testimony of one witness, Adam Small, General Counsel for Respond.  On September 2, 2014, Respond and the OCA submitted Main Briefs.  On September 19, 2014, those parties submitted Reply Briefs.  The hearing generated a transcript comprising ninety-four pages, and the record was closed on September 19, 2014.  By Initial Decision issued on December 19, 2014, the ALJ sustained the Complaint, ordered that Respond provide a refund, and levied a civil penalty of $10,000 on Respond.  As stated previously, Respond filed Exceptions on January 8, 2015, and the OCA filed Replies to Exceptions on January 22, 2015.

II.  Discussion

A.	Burden of Proof

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Respond is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to Respond.  If the evidence presented by the Company is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Company.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  Having filed the Complaint against Respond, Mr. Herp is obliged to carry the burden of proving that the Company has violated the Code, a Commission Regulation, or a Commission Order.

In her Initial Decision, ALJ Barnes made fifty-nine Findings of Fact (FOF) and reached seventeen Conclusions of Law (COL).  I.D. at 3-11, 50-52.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B.	Positions of the Parties

	1.	Respond’s Position

In its Main Brief, Respond noted initially that while the Complainant is a residential customer, and that he was solicited and his service was switched while he was at his home during a Respond door-to-door marketing campaign, the account that was switched is a general service business account.[footnoteRef:1]  Respond M.B. at 1. [1:  	The business account served is an apartment that the Complainant owns.  Tr. at 32.] 


In defense of the Complaint, Respond presented two arguments.  First, Respond focused on the Commission’s jurisdiction over EGSs, contending that the Commission lacked statutory authority to regulate or limit the prices charged by EGSs or to direct the issuance of refunds by EGSs.  Respond M.B. at 5-11.  Respond denied it owed the Complainant a refund.  The Company further contended it is not a “public utility” within the meaning of Section 1312 and, as such, the Commission does not have jurisdictional authority to order it to issue a refund to Mr. Herp.  Respond M.B. at 10-11.

Respond argued that immediately prior to switching to Respond, the Complainant was being served by a different EGS also on a variable rate plan, and that had the Complainant stayed with that EGS, his rate may have increased in the same way it did with Respond.  Accordingly, Respond argued that the Complainant had not demonstrated that by switching to Respond he incurred higher costs than if he had not switched.  Respond M.B. at 11.

	Respond maintained that it acted in conformance with the Commission’s Regulations when at the time of the sale its agent provided the Complainant a written disclosure statement containing the terms and conditions of service.  Respond contends that its disclosure statement was submitted to the Commission with its license application and approved by the Commission in License Application of Respond Power LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as a Supplier of Retail Electric Power, Docket No. A-2010-2163898 (Order entered August 19, 2010) (Licensing Order).  Respond contended that its disclosure statement complied with the Commission’s Regulations then in effect, which required EGSs to disclose the applicable terms of service but did not require EGSs to include an initial price.  In addition, Respond maintained that those Regulations did not require the EGS to place limits on the variable prices, only to disclose if such limits existed.  Respond M.B. at 13-14.

In response to Mr. Herp’s Complaint that he was misled by the oral presentation of Respond’s door-to-door sales agent, Respond faulted the Complainant for failing to refer to written materials distributed by Respond, which Respond contended contradicted what the Complainant claims the sales agent told him.  Respond asserted that it is not possible to know exactly what the sales agent told the Complainant during a door-to-door sales pitch, that it adequately trained the agent to provide the correct information, and that the written terms of service in the disclosure statement control.  According to Respond, oral discussions between a sales agent and a prospective customer have inherent potential for misunderstanding, especially with the amount of information that must be shared during a sales pitch for electric generation supply.  Respond further contends that customers bear some responsibility for making decisions that best suit their individual needs, and as an intelligent and articulate business customer, Mr. Herp should have known the importance of reviewing the written materials Respond’s agent provided.  Focusing on its written disclosure statement, Respond contended that the Complainant’s failure to read the written contract precluded him from avoiding the charges that were properly imposed by Respond in accordance with that contract.  Respond M.B. at 15-17.  

	In its Reply Brief, Respond contended that the testimony of Mr. Herp’s witness, Mr. Earl Hackett, did not corroborate Mr. Herp’s allegation that he would save money over West Penn’s rate because Mr. Herp’s testimony addressed “promised savings,” whereas Mr. Hackett testified only to “prices [that would be] ‘competitive with other electric companies.’”  Respond R.B. at 2.  Respond also contended that Mr. Hackett’s testimony did not support the OCA’s claim that Respond lacked control over its sales agents in both Mr. Herp’s and Mr. Hackett’s situations.  With respect to Mr. Hackett’s testimony, Respond contended as follows:

Without a full review of Mr. Hackett’s enrollment, it is simply inappropriate for the OCA to lump his brief testimony with the Complainant’s allegations to argue that “Respond Power’s lack of care and control, at a minimum, over its sales agents subjected Mr. Herp and Mr. Hackett to bills for electric supply priced far beyond their expectations.”  The only factual allegation that is appropriate to address in this proceeding is whether Respond Power engaged in misleading marketing practices in its dealings with the Complainant. While the Complainant was free to present Mr. Hackett’s testimony as a way of trying to establish his own credibility, the OCA’s argument goes well beyond the scope of this proceeding and should be ignored by the Commission.


Respond R.B. at 2, citing OCA M.B. at 12 (footnote omitted).  Respond again argued that it used a proper disclosure statement and that the Commission lacked jurisdiction and authority to order a refund or credit.  Id. at 3-6.

2.	The OCA’s and Complainant’s Positions

The Complainant and the OCA contended the Commission has the authority to require Respond to comply with all applicable law as a condition of being an EGS licensee in Pennsylvania.[footnoteRef:2]  They asserted that the Commission’s Chapters 54, 56, and 111 Regulations are designed to protect consumers and assure that they have accurate and adequate information to make informed decisions when choosing between offers for electric supply service.  According to the OCA, when a sales agent for a licensed EGS makes misrepresentations, unsupported claims, or material omissions that lead a consumer to enroll with the EGS, the consumer has been denied those protections.  OCA M.B. at 2. [2:  	In its Reply Brief, the OCA refers to the Complainant’s filing of a separate Main Brief.  OCA R.B. at 1.  A search of the Commission’s record, however, revealed no Complainant briefs.  For purposes of this discussion, therefore, we rely on the evidence presented by the Complainant in the proceeding and the arguments of the OCA presented in briefs as representative of the positions of the Complainant, who appeared pro se.] 

	
		The OCA contended the evidence supports Mr. Herp’s claim that he was misled by Respond’s sales agent and wrongly induced to switch service.  Referring to Chapter 111 of our Regulations, the OCA contended that Respond “may not ‘make false or misleading representations including misrepresenting rates or savings offered by the supplier.’”  OCA M.B. at 2, quoting 52 Pa. Code § 111.12(d)(2).  Further, contended the OCA, Respond is “‘responsible for the fraudulent deceptive or other unlawful marketing” by its employees, agents, or representatives.’”  Id., quoting 52 Pa. Code § 54.43 (f) and citing § 111.3(f).  The OCA also contended that Chapter 111 requires Respond to ensure proper training of its agents, including with respect to state and federal consumer protection laws, ethical sales practices, and Respond’s products.  OCA M.B. at 3.

	Finally, citing Chapter 54, the OCA contended that our Regulations require continuity and consistency between the marketed or advertised price, the agreed upon price in the disclosure statement, and the billed price, citing 52 Pa. Code §§ 54.4(a), 54.5(a), 54.7(a).  The OCA noted that Respond enrolled Mr. Herp as a residential customer for service at his business, an apartment, and did not treat Mr. Herp as a commercial customer until March 2014, after he contacted Respond to discuss his high bills and he switched to West Penn.  OCA M.B. at 4.  If there is inconsistency between Respond’s marketing and the content of Respond’s disclosure statement, the OCA argued that the responsibility lay with Respond and that non-compliance with relevant law may result in suspension or revocation of Respond’s license and/or the imposition of fines.  The OCA claimed that rather than responding directly to the Complainant’s testimony that he was misled by the sales agent, Respond relied on its disclosure statement.  OCA M.B. at 3-4.

The OCA also maintained that the Commission has the authority to order equitable remedies and to do so under the present circumstances would be entirely consistently with past precedent.  OCA M.B. at 3-4.  The Complainant and the OCA requested a refund or credit as consistent with Sections 501 and 2809(e) of the Code, 66 Pa. C.S. §§ 501 and 2809(e).  OCA M.B. at 15-17.

The OCA also submitted that the Commission should consider the imposition of fines under authority of Section 3301 of the Code, 66 Pa. C.S. § 3301(a), and our Regulations at 52 Pa. Code §§ 54.42 and 111.3(c).  Referring to the Commission’s policy statement at 52 Pa. Code § 69.1201, the OCA characterized the nature of Respond’s sales agent’s door-to-door marketing as “willful fraud or misrepresentation” that resulted in financial harm to the Complainant.  Accordingly, the OCA also considered a civil penalty to be appropriate.  OCA M.B. at 17-18.

In its Reply Brief, the OCA confirmed that Respond is responsible for the oral sales representations of its agents, and that neither compliance with the disclosure statement nor training and monitoring of its sales agent negates an agent’s false or misleading oral sales representations.  As a licensed EGS, Respond must comply with all applicable Regulations, including those addressing both oral communications and written documents. Thus contended the OCA, “Respond’s suggestion that the oral communications of its sales agents are superseded by the disclosure statement, once provided, is contrary to the Commission’s regulations.”  OCA R. B. at 8.

C.	The ALJ’s Initial Decision

		In her Initial Decision, the ALJ sustained the Complaint, directed Respond to pay a refund or issue a credit to the customer, and directed Respond to pay a civil penalty in the amount of $10,000.  I.D. at 1.

		The ALJ addressed the Commission’s jurisdiction over the subject matter of this Complaint, stating the Commission does not have subject matter jurisdiction to interpret the terms and conditions of a contract between an EGS and a customer to determine whether a breach of the contract has occurred.  I.D. at 12, citing Allport Water Auth. v. Winburne Water Co., 393 A.2d 673 (Pa. Super. 1978).  The ALJ also affirmed that the Commission has held that it does not have traditional ratemaking authority over competitive suppliers and has not asserted authority to regulate competitive supply rates.  However, the ALJ noted that the Commission recently held it has subject matter jurisdiction to regulate certain aspects of the services provided by EGSs, specifically issues involving Sections 54.4(a) and 54.5(a) of our Regulations, which include the mandates that prices that are marketed, agreed upon, and billed must conform to each other.  The ALJ referenced Commonwealth of Pennsylvania v. Blue Pilot Energy, LLC, Docket No. C-2014-2427655, (Order entered December 11, 2014) (Blue Pilot Material Question), in which the Commission addressed its jurisdiction over EGSs’ pricing.  I.D. at 12.

		The ALJ concluded that the Commission has subject matter jurisdiction to regulate certain aspects of EGS services as set forth in Sections 2807 and 2809 of the Code, 66 Pa. C.S. §§ 2807, 2809.  The ALJ noted that under Section 2809, EGSs are required to abide by the Commission’s Regulations.  The ALJ stated that for residential customers this includes abiding by the Commission’s Chapter 54 Regulations on bill format, disclosure statements, marketing and sales activities, and contract expiration notices[footnoteRef:3] and standards and billing practices in Chapter 56 Regulations.  I.D. at 12-13. [3: 	We note that Sections 54.2 and 54.3 of our Regulations apply to all customers while Sections 54.4-54.9 apply to both residential and small business customers.  As discussed, infra, Chapter 111 applies only to residential customers.] 


		Next, the ALJ stated that the Commission has jurisdiction and authority under Section 54.4(a) and 54.5(a) Regulations, which require an EGS’s billed price to reflect its disclosure statement.  Inferring that the term “disclosure statement” meant a “regulatory-compliant” or “Commission-approved” disclosure statement, the ALJ deemed one issue in this case to be whether Respond billed Mr. Herp in accordance with a compliant or approved disclosure statement.  I.D. at 13.

In the remainder of her Initial Decisions, the ALJ addressed Respond’s disclosure statements and the Company’s compliance with our Regulations concerning written and oral communications, I.D. at 18‑24; our authority to issue refunds, I.D. at 25-36; her specific findings of violations, I.D. at 36-43; Mr. Herp’s request for a reduction in delays in switching suppliers, I.D. at 44; the assessment of a civil penalty, I.D. at 45-49; and the potential for suspension or revocation of an EGS license, I.D. at 49-50.  We address in detail, infra, those issues to which Exceptions were taken.

D.	Exceptions, Replies, and Disposition

	1.	Respond Exception No. 1 – Disclosure Statement

a.	ALJ’s Initial Decision

The ALJ concluded that Respond’s argument that the Commission lacked jurisdiction to regulate or limit EGS prices or direct the issuance of refunds itself lacked merit because she was not analyzing a breach of contract under Pennsylvania contract law, but rather compliance with applicable statutory provisions under the Electricity Generation Customer Choice and Competition Act, Act 138 of 1996, as amended by Act 129 of 2008, 66 Pa. C.S. §§ 2801 -2815 (Competition Act), Regulations under Chapters 54, 56, and 111 of 52 Pa. Code, and prior Commission Orders.  Accordingly, oral statements made by Respond’s agent to Mr. Herp were relevant.  I.D. at 19.

The ALJ found that Respond’s argument demonstrated a disregard for the Commission’s Regulations and raised questions whether Respond advised its third-party marketers to comply with Commission Regulations, including the provision of timely and accurate information as required in Respond’s License Order, when Respond advocated that any oral representation to a prospective customer by an agent prior to execution of the agreement is irrelevant because the written terms of a contract control.  Id.

In comparing the “Disclosure Statement of Respond Power LLC” (Draft Disclosure Statement) attached to Respond’s License Application (Application) to Respond’s Exh. 2 “Respond Power LLC and Major Energy Services LLC, Affiliates Disclosure Statement” (Affiliates Disclosure Statement), the ALJ found both similarities and differences.  The ALJ also questioned whether either had been approved by the Commission, particularly the Affiliates Disclosure Statement provided to the Complainant.  Id. at 20.

		Reviewing the Affiliates Disclosure Statement, the ALJ found its language to be misleading and poorly written with respect to pricing, particularly in its comparison to the local EDC’s price-to-compare (PTC).  Id. at 20-21.  The ALJ also found insufficient evidence to conclude the Affiliates Disclosure Statement was approved by the Commission; therefore, it lacked any presumption of compliance with Commission Regulations.  She specifically noted that the “no refund policy” clause may be voidable given the Commission’s recent rulings that the Commission has jurisdiction and authority to order an EGS to refund an overbilling to a customer in certain situations.[footnoteRef:4]  Id. at 22. [4: 	The ALJ cited to the Motion of Vice Chairman Coleman in Nadav v Respond Power LLC, Docket No. C-2014-2429159 (Order entered December 19, 2014) (Nadav), which was adopted at Public Meeting on November 13, 2014.] 


The ALJ next noted the Commission’s concern that customers receive clear and unequivocal disclosures, whether oral or written, and found that a reasonable customer could be misled by the written disclosure statement in Respond’s Exhibits 1-2.  Therefore, the ALJ found Respond violated the License Order for using the Affiliates Disclosure Statement, which she found to be unclear and misleading and which she doubted was ever approved in its final form by the Commission.  Id. at 24.

b.	Respond’s Exception

In its Exception No. 1, Respond states that the ALJ’s decision contains several errors concerning Respond’s disclosure statement, which it claims fully complied with the Commission’s Regulations in effect at the time of the Complainant’s enrollment.  Respond contends that although the Complainant did not allege any deficiencies with the disclosure statement and conceded he did not review it prior to enrolling with Respond, the ALJ conducted a “microscopic” review of all provisions of the disclosure statement, including many that were irrelevant to the Complaint.  Respond Exc. at 6.

Reviewing amendments the Commission undertook to its Regulations following the polar vortex weather effects beginning January 2014, Respond contends that the disclosure statement provided to Mr. Herp not only was approved by the Commission but also complied with all then-effective requirements.  Of particular import, according to Respond, is that the description of the variable price product was consistent between the Affiliate Disclosure Statement and the Draft Disclosure Statement, and that it affirmed that the price set by Respond would vary and would attempt to provide but not guarantee savings.   Moreover, claims Respond, there was no evidence of any material changes made to its disclosure statements requiring Commission approval following the issuance of the License Order so long as they remained compliant with applicable Regulations, which, Respond concludes, they did.  Respond Exc. at 7-10.

Respond asserts that given the fact that the Complainant did not read the Affiliates Disclosure Statement until after filing the Complaint, it was meaningless to engage in this in-depth examination of the document.  Id. at 10-11.  In response to the ALJ’s findings regarding the “tiny” font size on the disclosure statement, Respond asserts that “there is no evidence in the record to show that [it] provided the same size of document as an exhibit that is provided to customers” and that, instead, its “Affiliates Disclosure Statement was introduced for the purpose of showing the language” regarding variable pricing.  Id. at 11.  Addressing the ALJ’s discussion of misleading language in the disclosure statement, Respond accuses the ALJ of ignoring Mr. Herp’s testimony that he did not read the disclosure statement until after he filed the Complaint.  Thus, concludes Respond, even were the Commission to find the language inadequate, “it has no bearing on the outcome of this Complaint.”  Id. at 12.  With respect to its choice of wording in the disclosure statement, Respond asserts that the standard is not “[w]hether there is a different or even a better way to explain the product[, but rather] whether the disclosure statement accurately informs the customer of the applicable terms and conditions.”  Id. at 14.  Respond asserts that in all manners its disclosure statement complied with then-effective Commission Regulations.

Finally, Respond challenges the ALJ’s conclusion that the “no refund policy” clause in the Affiliates Disclosure Statement “may be voidable given the Commission’s recent rulings that the Commission has jurisdiction and authority to order an EGS to refund a customer in certain situations[.]”  Id. at 16.  Respond concludes that the ALJ’s finding that the disclosure statement was confusing and misleading is erroneous, and that her imputations of violations should be reversed.

c.	The OCA’s Reply

In its Reply to Respond’s Exception No. 1, the OCA asserts the ALJ properly found Respond’s Affiliates Disclosure Statement does not comply with its License Order and multiple Commission Regulations that govern both the manner and presentation of Respond’s communications with consumers.  The OCA rejects Respond’s position that because the Complainant was provided a copy of a written disclosure statement that the Commission at least implicitly approved, Pennsylvania contact law “trumps any misrepresentations” by Respond’s sales agent.  OCA R. Exc. at 2.

The OCA states Respond “has an obligation to provide adequate and accurate information to consumers to enable them to make informed decisions about the purchase of electric supply service, including comparisons” and that this accurate information includes all “[w]ritten, oral and electronic communications” used “to communicate to consumers prices and terms of service.”  Id. at 5, citing 52 Pa. Code §§ 54.1 and 54.2.  The OCA further asserts that Respond’s “obligations to provide consistent, accurate and adequate information extend from the earliest of sales and marketing communications to prospective customers through” Respond’s billing of the agreed-upon price.  Id. at 5-6, citing 52 Pa. Code §§ 54.4(a), 54.5(a), 54.7(a).  According to the OCA, the ALJ correctly rejected Respond’s common law contract arguments and instead measured Respond’s disclosure statement against its obligations as a licensed EGS to provide consumers adequate and accurate information in plain language and consistent with all Commission Regulations.

The OCA further submits that the Commission must also reject Respond’s improper and unsupported claim, made for the first time in its Exceptions, that the Affiliates Disclosure Statement placed into evidence as Respond’s Exh. 2 is not necessarily the same size document used in marketing and enrollment.  According to the OCA, three witnesses testified that the Respond Exh. 2 disclosure statement occupied no more space than the reverse side of Respond’s sales agreement and that the Affiliates Disclosure Statement was the same as the document provided to Mr. Herp.  The OCA opines that it is untimely now for Respond to assert that its Exhibit 2 is not an accurate copy in all respects, including form, lay-out, and font size, of the disclosure statement provided to Mr. Herp.  OCA R. Exc. at 7-8.

d.	Disposition

Based upon our review of the evidence, we decline to adopt the ALJ’s conclusions regarding Respond’s disclosure statement and grant Respond’s Exception to the ALJ’s Initial Decision with respect to the result only.  We decline to find, as Respond requests, that the relevant language of Respond’s disclosure statement was previously approved and consistent with our Regulations in effect at the time of Mr. Herp’s enrollment.  Rather, on the basis of the record before us and the representations made by Respond in its Exceptions, our conclusion is simply that no violation was claimed or proven.

Foremost, our disposition of this Exception is grounded in our attempt to resolve the Complaint filed and pursued by Mr. Herp throughout this proceeding, namely that Mr. Herp wants his “bill adjusted to no more than the rate offered by West Penn Power for the entire time [he] was with Respond” because based upon Respond’s door-to-door marketing activities by its agent, he was informed that his variable rate would be capped at West Penn’s PTC.  Complaint at 4.  As Mr. Herp stated, although he was told that by switching to Respond his electric bill would always be lower than West Penn’s, he experienced a 150% increase in his cost of electric supply and he believed Respond’s agent lied to get him to switch his service.

At no point did the Complainant raise an issue regarding Respond’s disclosure statement or assert that it was the disclosure statement that caused him to switch.  Further, the Complainant neither alleged nor premised his Complaint on the averment that there were deficiencies with Respond’s disclosure statement.

The Complainant testified that he was not shown the disclosure statement until after he signed the sales agreement, at which time he was shown the back of the document, which contained the effective disclosure statement.  Mr. Herp testified that he “looked it over” and confirmed that “basically it confirmed the sales pitch.”  Tr. at 15-16.  Mr. Herp further testified that “at no time during the pitch were any of the points in the disclosure statement explained” and that “[w]hen the sales agent left, [he] thought [he] had purchased a better utility product than” that offered by West Penn.  Id. at 16; 28-29.  Based upon the oral marketing representations of Respond’s agent, Mr. Herp further testified that he “believed [he] was purchasing a variable rate [] that was capped,” with the cap being “the current rate offered by [his] local utility company.”  Id. at 17, 26.  As Mr. Herp testified, he did not even fully read Respond’s disclosure statement until after Respond sent him a copy after he filed the Complaint, at which time he “sat down and read it verbatim.”  Id. at 26, 34-35.  Until then, he had only skimmed the disclosure statement and “saw things that seemed to correspond with what the sales agent was advertising.”  Id. at 33.  The disclosure statement, once read in full, was “not the product that was advertised to [him].” Id. at 28.  While the Complainant knew he was signed up for the variable rate, the sales agent did not go over the disclosure statement with him and he “wasn’t looking through it to see if the sales agent was telling me the truth or to try to catch them in a lie or something. I expected that this pretty much said everything that he had told me.”  Id. at 29, 34.

Thus, it was not the content or form of the disclosure statement that generated Mr. Herp’s Complaint.  Rather, it was Respond’s oral marketing by its door-to-door sales agent that the Complainant asserts induced him to enroll with Respond for a variable rate capped at West Penn Power’s PTC.  While we laud the ALJ’s thorough review of and analysis concerning Respond’s disclosure statement, we conclude that the disclosure statement used by Respond is not the issue here and decline to adopt that part of the ALJ’s Initial Decision that found that Respond used an unclear and misleading disclosure statement.

However, we are troubled by Respond’s statements made for the first time in Exceptions that its own exhibit admitted into evidence as the disclosure statement provided to Mr. Herp by its sales agent may not be identical to the document actually provided to Mr. Herp.[footnoteRef:5]  In excepting to the ALJ’s finding of a violation related to the font size used in the document, Respond stated that “there is no evidence in the record to show that Respond Power provided the same size of document as an exhibit that is provided to customers.”  Respond Exc. at 11.  Rather, Respond claims, it provided the exhibit for content only. [5: 	In compliance with the ALJ’s May 9, 2014 Prehearing Order requiring parties to provide the ALJ and each other proposed exhibits pre-marked for identification purposes, Respond submitted and twice identified as “Respondent Exhibit No. 2 – Disclosure Statement,” the document discussed on the record as the “Affiliates Disclosure Agreement” provided to Mr. Herp. See Respond letters to the ALJ, copied to the parties, dated June 25, and July 25, 2014.] 


As the OCA notes, in challenging what it describes as Respond’s “unfounded and unwarranted attack on its own authenticated and admitted exhibit,” the disclosure statement presented in Respond Exh. 2 “may not necessarily be the same size as the document used in marketing and enrollment.”  OCA R. Exc. at 7.  See also, e.g., Respond Exc. at 12, citing Tr. at 34-35 (“[The Complainant] testified that he simply turned over the sales agreement to see the disclosure statement on the back and skimmed over it quickly.”); Tr. at 59 (the disclosure statement was on the back of the sales agreement).  Also as the OCA notes, three witnesses – the Complainant, his witness Mr. Hackett, and Respond’s witness Mr. Small – all testified that the disclosure statement occupied no more space than the reverse side of the Sales Agreement.  OCA R. Exc. at 8.  Thus, it is not clear whether the double-sided combination Sales Agreement and Disclosure Statement provided to the Complainant is identical in all respect to the individual, stand-alone document entered as Respond Exh. 2.

For these reasons, while we grant Respond’s Exception No. 1 because we find that the disclosure statement used by Respond was not the basis for Mr. Herp’s Complaint, we decline to endorse Respond’s Affiliates Disclosure Agreement in the manner requested by Respond and urge Respond to confer with our Bureau of Consumer Services (BCS) about the regulatory compliance of its disclosure statement.

	2.	Respond Exception No. 2 - Hearsay

a.	ALJ’s Initial Decision

This issue was raised for the first time in Respond’s Exceptions, and thus was not addressed by the ALJ.  In order to frame the evidentiary issue, we review the ALJ’s receipt and analysis of the testimony to which Respond now objects as hearsay.

In the hearing Mr. Herp presented exhibits comprising documents associated with his account as well as the account of another Respond customer, Earl Hackett.  When identifying these exhibits, Mr. Herp described Mr. Hackett as another customer who had “gotten duped by the same sales pitch.”  Tr. at 31.  At that point Respond objected to the exhibits unless Mr. Hackett was called as a witness to authenticate them.  Id.  Following the completion of his own direct testimony, Mr. Herp called Mr. Hackett as a witness, at which time Respond requested an offer of the proof of Mr. Hackett’s testimony so that the ALJ could “determine its relevance to the proceeding.”  Tr. at 42-43.  Mr. Herp offered that Mr. Hackett would testify to having received a similar sales pitch from another Respond agent.  Respond objected to Mr. Hackett’s provision of testimony “on the basis that it is not relevant to Mr. Herp’s experience unless Mr. Hackett was present when Mr. Herp was approached by a Respond Power agent.”  Tr. at 43.  Following a discussion of the admission of Mr. Hackett’s testimony under the Pennsylvania Rules of Evidence and its relevance to the Herp Complaint proceeding, the ALJ allowed the testimony.  There was no hearsay objection to Mr. Hackett’s testimony, Tr. at 43-45, nor did Respond at any time object to Mr. Herp’s testimony describing the oral sales presentation Respond’s agent’s made to him on the basis of hearsay or any other ground.

In its Reply Brief, Respond disputed the conclusions drawn by the OCA from Mr. Hackett’s testimony.  Respond contended first that Mr. Hackett knew nothing about Mr. Herp’s sales transaction, which was the subject of the proceeding and not Mr. Hackett’s own enrollment.  Respond next countered that Mr. Hackett’s testimony did not corroborate Mr. Herp’s allegations, since Mr. Hackett did not testify that he was “promised savings” but rather only that his rate would be “competitive with other electric companies.”  Respond R.B. at 2, quoting Tr. at 45.  Respond claimed that it was “inappropriate for the OCA to lump [Mr. Hackett’s] brief testimony with the Complainant’s allegations to argue that” Respond failed to exert care and control over its sales agents.  Respond R.B. at 2.  In other words, Respond continued to assert that Mr. Hackett’s testimony was not relevant to Mr. Herp’s proving his own Complaint because he knew nothing of the promise of savings made to Mr. Herp, and a promise of a competitive price was not equivalent to a promise of savings.  Respond concluded as follows:

The only factual allegation that is appropriate to address in this proceeding is whether Respond Power engaged in misleading marketing practices in its dealings with the Complainant. While the Complainant was free to present Mr. Hackett’s testimony as a way of trying to establish his own credibility, the OCA’s argument [that the testimony of the two witnesses established Respond’s lack of care and control over its agents] goes well beyond the scope of this proceeding and should be ignored by the Commission.

Respond R.B. at 2 (emphasis added).

Respond never challenged or characterized the testimony of either Mr. Herp or Mr. Hackett as hearsay.  Moreover, in its brief before the ALJ, the Company offered that Mr. Herp could use Mr. Hackett’s testimony to establish the credibility of Mr. Herp’s own testimony regarding Respond’s sales agents’ oral practices.  Thus, the ALJ was never called upon and did not address a hearsay issue.  Rather, in reaching her resolution, the ALJ assessed the value and weight to be given to the testimony of both Messrs. Herp and Hackett.

The ALJ found the testimony of Mr. Herp to be credible that Respond’s door-to-door sales agent promised that as an enrolled customer of Respond, Mr. Herp’s variable-priced supply service would provide savings because Respond’s rate would be capped or constrained by West Penn’s PTC.  The ALJ noted that Mr. Herp’s agreement to a variable-service product was not in dispute.  However, the ALJ stated that based upon the statements made by Respond’s agent, Mr. Herp understood that Respond “offered rates that were always lower than the local utility company, in my case West Penn Power.”  I.D. at 28, quoting Tr. at 14.  The ALJ noted Mr. Herp’s testimony that “[w]hen the sale agent left, I thought I had purchased a better utility product than West Penn.”  Id., quoting Tr. at 16.  “[I]t was my understanding that this variable rate did have a cap, and that being the rate —  the current rate offered by my local utility company.”  Id. at 28, quoting Tr. at 26.  According to the ALJ, Mr. Herp was convinced by the agent’s explanation of Respond’s purchasing approach that consistent savings compared to West Penn’s PTC was possible and, as the ALJ concluded, “[b]ased on the persuasive claims of the Respond Power sales agent, Mr. Herp agreed to enroll with Respond Power.”  I.D. at 29.

Additionally, the ALJ stated that Mr. Hackett testified in support of Mr. Herp.  The ALJ noted that like Mr. Herp, Mr. Hackett testified he was solicited by a Respond sales agent at his home and was induced to switch to Respond based on promises of savings compared to West Penn’s rates for default service.  The ALJ stated that Mr. Hackett understood the rate would be variable but that there would be limits on the variability capped at the level of West Penn’s rates.  Importantly, the ALJ found that the testimony of Respond’s witness, Mr. Small, was insufficient to counter Mr. Herp’s testimony that Respond made misrepresentations regarding limits on the variability of Respond’s pricing, as corroborated by Mr. Hackett who heard a similar message from a different Respond sales agent in the same community in roughly the same time period.  The ALJ stated that Respond’s witness simply testified that Respond sales agents are not allowed, based on training, to make misrepresentations as to pricing or savings.  Furthermore, the ALJ noted that the sales agent who persuaded Mr. Herp to switch to Respond was not presented by Respond to testify.  Id. at 29-30.

b.	Respond’s Exception 

In its Exception No. 2, Respond states that the ALJ improperly relied on uncorroborated hearsay testimony that was in direct contravention of the written Affiliates Disclosure Statement to conclude that it engaged in misleading or deceptive marketing practices.  Respond notes that the Complainant alleged that the sales agent told him that his price with Respond would always be lower than the EDC’s PTC.  Respond avers that in making this allegation, the Complainant referred to no advertising campaign or written marketing materials distributed by Respond containing such promises.  According to Respond, the Complainant conveniently ignored the plain language of Respond’s disclosure statement provided at the time of enrollment, which clearly provided that such savings cannot be guaranteed.  Respond Exc. at 17.  

Respond claims that in relying wholly on the Complainant’s hearsay testimony, the ALJ inappropriately found that a Respond sales agent offered the Complainant electric rates that would be always lower than West Penn’s PTC.  Respond asserts that hearsay evidence, admitted without objection, will be given its natural probative effect and may support a finding only if it is corroborated by any competent evidence in the record.  Contending that while Pennsylvania’s evidentiary rules are relaxed in administrative proceedings, crucial findings of fact may not be supported solely by hearsay evidence as a matter of law.  As Respond asserts, even when hearsay is excluded, the Commission has refused to make findings of fact without corroborating evidence.  Id. at 18 (citations omitted).

Next, Respond states that while the ALJ viewed the testimony of Mr. Hackett as corroborating the Complainant’s testimony, it, too, was improperly relied on as hearsay.  Moreover, Respond asserts that Mr. Hackett’s testimony solely addressed his own experience with a different Respond sales agent and was not relevant to the Complainant’s transaction.  According to Respond, Mr. Hackett did not testify that the agent told him his rates would always be lower than the EDC’s PTC, rather, he testified that the agent told him that Respond offered competitive rates, which is a much more general and very different description.  Id.

Next, Respond notes that the ALJ criticized it for being “unable or unwilling to rebut the testimony” of the Complainant with any tape recordings of conversation between him and the sales agent or between the Complainant and a third-party verifier.  Id. at 19, quoting I.D. at 51.  However, Respond avers that the Commission’s Regulations addressing door-to-door sales do not require a recording and typically would not be available.  Regarding its third-party verification (TPV) recording, Respond claims it had no reason to offer it into evidence since the Complainant did not dispute the enrollment or the variable nature of his contract during the presentation of his case at the hearing.  According to Respond, the TPV recording could have shed no light on the prior conversation between the Complainant and Respond’s sales agent.  Respond states that more importantly, the ALJ failed to consider that the Complainant, who had the burden of proof, did not offer any recordings of what was allegedly said to him during the sales transaction to corroborate his hearsay testimony in weighing the evidence.  According to Respond, this is especially significant since the written documentation provided to the Complainant at the time of the sale clearly provided that savings were not guaranteed.  Id. at 19.

Concerning the ALJ’s claim that Respond offered no corroborative evidence such as customer service training manuals, scripts, audits, marketing materials, or investigation reports to show that the agent did not promise monthly savings compared to the EDC’s prices, Respond avers it offered unrefuted testimony regarding several of these topics, including what agents are advised to say and not say during sales transactions.  Specifically, Respond states that Mr. Small testified that the Company contracts with third parties to handle door-to-door marketing, telemarketing, and internet marketing; approves all literature and training materials used by the third parties and their agents; and approves quality assurance programs.  According to Respond, Mr. Small further testified that agents are instructed to tell prospective customers that their variable rate plans may change monthly based on market fluctuations, are instructed not to guarantee savings, and are required to provide disclosure statements.  In addition, agents are advised that they will be suspended or terminated if they make any misrepresentations to prospective customers.  Respond contends that with the natural turnover among agents, it is unreasonable to expect an EGS to produce testimony from them, especially given Mr. Small’s unrefuted testimony about the steps taken by Respond to ensure that customers receive appropriate information.  Id. at 19-20.

Respond repeats its contention from its Main Brief that it is impossible to know precisely what the sales agent told the Complainant but that the Company adequately trained the agent to provide the correct information, and the inherent potential for misunderstanding of verbal discussions is why EGSs are required to provide written disclosure statements.  Respond concludes that the ALJ erred in relying on uncorroborated hearsay testimony in finding that its agent made misleading representations to the Complainant.  Id. at 20-21.

c.	The OCA’s Reply 

The OCA replies that Respond is incorrect that Mr. Herp’s testimony is hearsay.  The OCA asserts that Mr. Herp’s testimony is his first-person account of his personal knowledge provided under oath and subject to cross-examination.  The OCA similarly asserts that Mr. Hackett’s testimony is also his first-person account of his interaction with a Respond agent.  The OCA claims that although Respond uses the label “hearsay” liberally, the Company does not cite to a legal definition.  The OCA quotes Pennsylvania Rule of Evidence 801(c) as defining “hearsay” to be “a statement that (1) the declarant does not make while testifying at the current trial or hearing; and (2) a party offers in evidence to prove the truth of the matter asserted in the statement.”  OCA R. Exc. at 13.  The OCA concludes that Mr. Herp’s first-person testimony regarding his impressions, understanding, and state of mind after listening to the sales pitch of Respond’s sales agent is not hearsay.  The OCA contends likewise that Mr. Hackett’s testimony regarding his own personal encounter with a different Respond sales agent is not hearsay and was correctly found by the ALJ not only to corroborate the testimony of Mr. Herp but also to rebut the vague testimony of Respond’s witness Small.  Id. at 11-13.

The OCA refers to our decision in Rahman v. Verizon Pennsylvania, Inc., Docket No. F-02009165 (Order entered May 15, 2007) (Rahman).  In that case, we granted the pro se complainant’s objection to the testimony of the Verizon witness as uncorroborated hearsay because, while based upon review of Verizon’s business records, those records were not entered into evidence and the Verizon witness otherwise had no first-hand knowledge of Verizon’s steps taken to terminate Ms. Rahman’s service.  The OCA states that the Commission noted, under the same Walker decision cited by Respond, that “the Walker decision tells us that the portion of the Verizon witness’ testimony that is not based on first-hand knowledge or is not supported by other competent evidence cannot be the basis for a finding in this case.”  OCA R. Exc. at 13, quoting Rahman at 8.  The OCA further notes that the Commission denied Verizon’s request for reconsideration, stating as follows:

The Verizon PA witness offered testimony as to the events she assumed had occurred, based on Verizon PA’s practices and policies.  However, the only evidence in the record of the actual events that transpired in this case was Ms. Rahman’s testimony.  In such an instance, greater weight must clearly be given to the testimony of the person who was actually there.


OCA R. Exc. at 13, quoting Rahman v. Verizon Pennsylvania, Inc., Docket No. F‑02009165 (Order entered September 4, 2007) (Rahman Reconsideration Order) at 7.

The OCA argues that based on Walker, Rahman, Rahman Reconsideration Order, and Pa. R.E. 801(c), the Commission should deny Respond’s Exception No. 2.  The OCA contends that the ALJ correctly recognized that Mr. Small’s general testimony regarding Respond’s training and oversight of sales agents lacked any first-hand knowledge of the particular sales agent’s conduct during the sale with Mr. Herp.  The OCA avers that the ALJ did not err in according less probative weight to Mr. Small’s general testimony how Respond’s training is supposed to work than to the first-hand testimonies of Messrs. Herp and Hackett about what actually happened.  OCA R. Exc. at 13-14.

d.	Disposition

Based upon our review of the evidence and arguments presented, we deny this Exception.  First, it is improper for a party to raise an issue for the first time in Exceptions.  Pursuant to 52 Pa. Code § 5.533(c), statements of reasons supporting exceptions must incorporate by reference and citation relevant portions of the record and passages in previously filed briefs.  Respond did not in hearing or brief raise the issue of hearsay before the ALJ, and the ALJ did not address it.  We have previously held that “new arguments may not be raised at the exception stage of a proceeding, as it deprives parties of the opportunity to respond.”  Wilson v. Columbia Gas of Pennsylvania, Inc., 2013 WL 6835138 (Pa.P.U.C.) at *5, citing Application of PPL Electric Utilities Corporation, Docket No. A-2011-2267349 (Order entered July 16, 2013).  See also Payne v. Philadelphia Gas Works, Docket No. C-2011-2247124 (Order entered February 6, 2012) (An issue not raised in a complaint is improperly raised in exceptions, and even if it had been, would not have changed the disposition.).  Respond’s hearsay argument, therefore, raised for the first time in Exceptions, has been waived.

Nevertheless, so that the evidentiary support for our findings in this case is clear, upon our review of the ALJ’s evaluation of the evidence and disposition, we find that the testimonies of Messrs. Herp and Hackett support the ALJ’s findings of violations of our marketing and sales Regulations.  We are persuaded by the position expressed by the OCA that the ALJ properly relied upon the testimonies of Messrs. Herp and Hackett, and we conclude that their testimony is not uncorroborated hearsay incapable of supporting a finding as argued by Respond.  We find that Mr. Herp has supported his Complaint with credible testimony, based on his first-hand contact with Respond’s agent.  We note that Mr. Herp exercised care and questioned the sales agent’s claims that Respond’s variable priced service would provide savings compared to West Penn’s supply service.  See Tr. at 14-15.  We also find that Mr. Hackett’s testimony is based upon his first-hand contact with a different Respond sales agent and is not uncorroborated hearsay.  In contrast, the testimony presented by Respond’s witness Mr. Small was generalized with respect to the Company’s policies and lacking any first-hand knowledge of the conversation between Mr. Herp and the sales agent.

As pointed out by the OCA, this result is consistent with our decision in Rahman because Mr. Herp’s testimony was the only evidence in the record of the actual events that occurred in this proceeding with respect to Mr. Herp’s transaction.  As the ALJ noted, Respond chose not to present the testimony of the actual third-party marketer, its agent under our Regulations, to refute the nature of the oral representations made.  Further, as the ALJ found, Respond did not attempt to audit or investigate the actions of that agent nor did the Company even know whether that agent was still employed as a third-party marketer.  I.D. at 10 (FOF No. 53), 30.

Also as argued by the OCA, Mr. Hackett’s testimony, although presented out of order in that it was presented after Mr. Herp’s testimony but before Respond presented the testimony of Mr. Small, served to impeach the testimony of Mr. Small.  See Tr. at 44, citing Pa. R.E. 607.[footnoteRef:6]  Respond provided Mr. Small’s testimony about the Company’s general training and auditing practices to refute Mr. Herp’s testimony that, in essence, the Company’s training was sufficient to overcome any allegation that an agent would orally misrepresent a sales offer.  As the ALJ found, and we affirm: [6:  	Pa. R.E. 607 provides that any party may attack a witness’ credibility by any evidence relevant to the issue unless otherwise provided by statute or the rules of evidence.] 


The testimony of Respond Power General Counsel and witness Adam Small was insufficient to counter Mr. Herp’s testimony that Respond made misrepresentations regarding limits on the variability of Respond’s pricing, as corroborated by Mr. Hackett who heard a similar message from a different Respond sales agent in the same community in roughly the same time period.  Respond’s witness Adam Small simply testified that Respond sales agents are not allowed, based on training, to make misrepresentations as to pricing or savings.

I.D. at 30.

Finally, in addition to constituting first-hand knowledge of the contents of the oral sales presentation and therefore a subject to which both Messrs’ Herp and Hackett may testify to support a finding, as contended by the OCA, we also note the statements to which Respond now takes issue were statements made by its agents.  The contents of an agent’s oral sales representations constitute an opposing party’s statement, previously referred to in Pennsylvania case law as a party admission, which is an exception to the hearsay rule regardless of the availability of the agent as a witness.  See Pa. R.E. 803(25).[footnoteRef:7]  Consequently, the ALJ properly considered and evaluated the testimonial evidence from both Mr. Herp and Mr. Hackett to support her findings and conclusions.  The ALJ determined that Mr. Herp’s testimony was credible, that Respond’s sales agent’s oral representation was false or misleading as to the rates Respond would charge, that the testimony of Mr. Hackett refuted the general testimony of Mr. Small that his agents are trained not to guarantee savings, and that Mr. Herp carried his burden of proof.  I.D. at 42.  Upon our review of the record, we find no reason to modify the ALJ’s evidentiary assessments, with which we agree and find to be supported by the record.[footnoteRef:8]  [7:  	Pennsylvania Rule of Evidence 803(25) provides that a statement of an opposing party, offered against the opposing party, and made by the party in an individual or representative capacity, may be considered as an exception to the hearsay rule.  Moreover, the EGSs’ responsibility for the actions of their agents, including independent contractors, is an obligation codified in our Regulations.  See 52 Pa. Code §§ 54.43(f), 111.2.]  [8:  	See Application of JET Sedan Services, LLC, 2010 WL 3378286 (Pa.P.U.C.) (ALJ’s assessment of the overall credibility of a witness will not be disturbed when supported by the record), citing Danovitz v. Portnoy, 399 Pa. 599, 161 A.2d 146 (1960); Application of Harrisburg City Cab, Inc., Docket No. A-00122208 (Order entered March 1, 2007) (Commission is ultimate factfinder and arbiter of witness credibility), citing 66 Pa. C.S. §§ 335(a), 703(e).] 


We also find more tenable the OCA’s proposition that if there is an inconsistency between the oral marketing message communicated by Respond’s sales agent and the content of Respond’s written disclosure statement regarding Respond’s pricing, the responsibility for that inconsistency lies with the EGS, the party responsible for the representations of its agents.  Contrary to Respond’s suggestion, we find it unacceptable to expect customers to produce recordings of the oral sales representations made by marketers in order to carry their burden of proving misrepresentation.

Customers must be able to rely on all representations made in the sales process.  While written disclosure statements are one source of information upon which customers may rely, they are equally entitled to rely on the oral marketing of an EGS’ agents.  For purposes of our review for compliance with our Regulations, the subsequently provided terms in a written statement do not override the oral misrepresentations that may be made in the inducement of the sale.  Respond is correct that marketing involves a volume of information that may have the potential for misunderstanding.  This is all the more reason, however, why Respond’s agents must be held to our regulatory standards regarding accuracy in those disclosures when describing their product in their oral presentations.  Respond’s decision to rely on general testimony describing the training it provides its agents was, as the ALJ found, insufficient to refute the Complainant’s evidence of misleading statements by its agents.  And contrary to Respond’s suggestion, it is not impossible to produce recordings of sales agents’ pitches.[footnoteRef:9] [9:  	See, e.g., Pa. PUC v. IDT Energy, Inc., Docket No. M-2013-2314312 (Order entered October 17, 2013) at 5 (“IDT Compliance Managers reviewed recordings of the consumer contacts, when available[.]”); MacLuckie v. Palmco Energy PA, LLC, Docket No. C-2014-2402558 (Initial Decision dated April 30, 2015) (the evidence produced by the EGS included both the transcript of the subject sales call and the testimony of the agent involved).  Our Regulations also require EGSs not only to train their agents for whose fraudulent activity they are responsible, but also to monitor telephonic and door-to-door marketing for compliance.  52 Pa. Code § 111.5.] 


Accordingly, we deny Respond’s Exception on this issue and adopt the ALJ’s conclusion that Mr. Herp satisfied his burden of proving that Respond’s sales agent misrepresented the nature of Respond’s product offering in his oral sales representation to Mr. Herp.

	3.	Respond Exception No. 3 – Refund to Complainant

a.	ALJ’s Initial Decision

The ALJ was not persuaded by Respond’s argument that the Commission lacked subject matter jurisdiction to award the relief requested by the Complainant, a refund or credit to reflect the difference between what he was charged by Respond and West Penn’s PTC.  The ALJ reviewed Sections 501(a) and (c) of the Code, 66 Pa. C.S. §§ 501(a) and (c), setting forth our general powers over public utilities and every other person or corporation, including full power to enforce our Regulations and Orders.  The ALJ also referenced Section 1312, 66 Pa. C.S. § 1312, addressing refunds for rates received by public utilities.  The ALJ then turned specifically to the provisions of the Competition Act, reviewing Sections 2802(14), 2803, and 2809(f), 66 Pa. C.S. §§ 2802(14), 2803, and 2809(f).  In particular the ALJ noted our charge, under Section 2802(14), to regulate EGSs as necessary “for the protection of the public” and our authorization, under Section 2809(f), to ensure that brokers, marketers, and aggregators comply with our Chapter 56 Regulations (residential standards and billing practices).  I.D. at 26-27.

The ALJ found that to hold Respond “is not a ‘public utility’ or ‘other corporation’ subject to the Commission’s authority to direct [refunds or credits] would be contrary to the public interest and would not protect the public.”  Id. at 27.  While the ALJ agreed with Respond that an EGS is not a “public utility” except in certain limited circumstances, she found that the Commission has clearly held that in order for vigorous retail competition to occur, customers must be protected and EGSs must be held to certain standards.  The ALJ maintained that to the extent the Commission would not be allowed to direct EGSs to issue refunds to customers under Section 1312 where deemed appropriate, the Commission would lose the ability to regulate EGSs for other purposes essential to the public interest, such as issuing civil penalties under Section 3301 of the Code, 66 Pa. C.S. § 3301.  She found that the Commission has authority to ensure public utility rates, including an EGS’ rates, are just and reasonable under Section 1301 of the Code, 66 Pa. C.S. § 1301.  According to the ALJ, the Competition Act restructured the industry, but did not deregulate it entirely.

Turning to Section 2807(d)(2) of the Competition Act, 66 Pa. C.S. § 2807(d)(2), the ALJ noted our obligation to establish Regulations requiring EGSs to provide adequate and accurate information so customers may make informed choices in the competitive market.  Citing Section 2801(12) of that Act, the ALJ also noted our authority to require EGS to “comply with such other requirements concerning service as the commission deems necessary for the protection of the public.”[footnoteRef:10]  I.D. at 28. [10:  	Although citing Section 2801(12), the language quoted is from Section 2012(14) of the Competition Act, the citation we believe the ALJ intended.] 


In summarizing these numerous statutory provisions, the ALJ concluded that the Commission has the authority to direct Respond to refund the customer at the rate promised through misleading marketing and sales activities and a misleading disclosure statement by virtue of its general powers under Section 501 over public utilities “and ‘every other person or corporation’ subject to the Public Utility Code” if not first as a public utility under Section 1312.  Id. at 28.

Concluding the Commission had jurisdiction to order a refund (or credit) where circumstances warranted, the ALJ reviewed Mr. Herp’s evidence that he was marketed a better product than he had, inducing him to switch to Respond, as addressed, supra, in our resolution of Respond’s Exception Nos. 1 and 2.  As the ALJ stated:

I find the testimony of Mr. Herp to be credible that Respond Power’s door-to-door sales agent promised that as an enrolled customer of Respond Power, Mr. Herp’s variable priced supply service would provide savings relative to West Penn Power and was capped or constrained by West Penn Power’s price-to-compare.  That Mr. Herp agreed to a variable service product is not in dispute.  However, based upon the statements made by Respond Power’s agent, Mr. Herp understood that Respond Power “offered rates that were always lower than the local utility company, in my case West Penn Power.”  Mr. Herp reported that “[w]hen the sales agent left, I thought I had purchased a better utility product than West Penn.  [I]t was my understanding that this variable rate did have a cap, and that being the rate --- the current rate offered by my local utility company.


Id. at 28 (citations omitted).  The ALJ also discussed Mr. Hackett’s testimony, which she found supported Mr. Herp’s claim, and Respond’s witness Small’s testimony, which she found insufficient to refute Mr. Herp’s evidence.  Id. at 29-32.

Specifically with respect to Respond’s evidence, the ALJ stated as follows:

Mr. Small had no knowledge if Mr. Herp was on a residential or commercial account. Mr. Small was uncertain whether Larry Majek (the sales agent identified in the sales agreement) was working for the marketer at the time the service agreement was executed or verified.  Mr. Small had no knowledge of whether Mr. Majek still worked for the marketer.  Mr. Small testified he believed Mr. Majek had never been audited, but he did not say if Mr. Majek had been disciplined for making any misrepresentations to customers.  There was no offering of customer scripts, marketing materials or training manuals into evidence to corroborate Mr. Small’s testimony.  There was no investigative report regrading Mr. Majek, and not even a verification or clarification as to his name spelling.

Id. at 33.

	Concluding her review, the ALJ found that Mr. Herp’s evidence supported a finding that Respond violated Section 54.4(a) of our Regulations because Respond’s “prices billed did not reflect the marketed prices promised to Mr. Herp by Mr. Majek.”  Id.  Under this provision and Section 1312 of the Code, the ALJ ordered a refund “consisting of the difference between the amount Complainant was actually billed at Respond Power’s variable rate less the amount he would have been billed at West Penn Power’s price-to-compare during the time he was a customer of Respond Power from November 26, 2013 through March 29, 2014[.]”  Id.

	The ALJ then turned again to her analysis of our authority over EGSs.  Citing Nadav and MacLuckie v. Palmco Energy PA LLC, Docket No. C-2014-2402558 (Order entered December 4, 2014) (MacLuckie Remand), the ALJ concluded that she could find authority to direct a refund upon finding violations of Commission Regulations and Orders concerning EGS licensing, marketing, and sales Regulations.  She further noted that the several cases cited by Respond for the proposition that the Commission has no authority to order EGS refunds were ALJ decisions, some of which were settled by satisfaction and others that were still under review or were recently remanded or amended.  Regardless of the fact argued by Respond that the Complainant switched from one EGS to another, the ALJ found that Respond’s misleading statements entailed a promise that his rate would not exceed his EDC’s PTC.  The ALJ concluded there was sufficient evidence to find a violation of our Regulations and authority under Sections 501, 1301, and 1312 of the Code to order a refund.  Id. at 34-36.

b.	Respond’s Exception 

		In its Exception No. 3, Respond claims the ALJ erred in directing a refund, arguing that while the Commission recently found that it has statutory authority in limited circumstances to require an EGS to issue a refund to a customer, those circumstances are not present in this case.  Respond argues that as a creation of the General Assembly, the Commission has only the powers granted to it in the Code, that the Commission must act within its jurisdiction, which may not be conferred where none exists, and that subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Respond Exc. at 21.

Respond contends that nothing in the Code authorizes the Commission to regulate the prices of EGSs, including consideration of just and reasonable rates and the direction of a refund.  Respond contends that to the contrary, Section 2806(a) of the Code provides that electric generation “shall no longer be regulated as a public utility service or function except as otherwise provided for in this chapter.”  Id. at 22, quoting 66 Pa. C.S. § 2806(a).  Citing the Supreme Court’s decision in Delmarva Power & Light Co. v. Pa. PUC, 870 A.2d 901 (Pa. 2005) (Delmarva), Respond argues that EGSs are not to be considered a public utility except for the limited purposes set forth in Sections 2809 and 2810 of the Competition Act, which Respond maintains have no bearing on prices charged by EGSs.  Respond further refers to the Commission’s decision in Petition of PECO Energy Company for Approval of its Default Service Plan, Docket No. P-2012-2283641 (Order entered March 12, 2014) (PECO Default Service Plan), in which, Respond argues, the Commission rejected PECO’s proposal to cap EGSs’ low-income CAP (customer assistance program) shopping customers’ prices because the Commission determined it lacked authority to limit prices charged by EGSs.  Respond Exc. at 22-23.

Respond also argues that in the Commission’s review of EGSs’ use of variable pricing options following the price impacts of the polar vortex, the Commission emphasized the importance of customers’ reviewing their contracts carefully, citing Review of Rules, Policies and Consumer Education Measures Regarding Variable Rate Retail Electric Products, Docket No. M-2014-2406134 (Order entered March 4, 2014) (Variable Rate Order).  Id. at 23.

Respond further argues that the ALJ erred in relying on Sections 1301 and 1312 for authority to issue a refund, citing our decisions in Commw. of PA v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014) (IDT Material Question) and Blue Pilot Material Question, in which we rejected the notion that our ratemaking authority under Chapter 13 of the Code extended to the regulation of EGS rates.  Id. at 23-24.

Respond further discusses our determination in IDT Material Question that under Section 501 of the Code, and in specific consideration of Section 2809(b) of the Competition Act, we have authority to direct a refund or credit resulting from an EGS overbilling.  According to Respond, our decision in that case was in error because absent specific authority for refunds such as that found in Section 1312 of the Code (which only applies to public utilities), it is inappropriate to rely on our general Section 501 authority.  Moreover, contends Respond, reliance on Section 2809(b), relating to compliance with billing and disclosure regulations, is misplaced because that section relates to licensing and not EGS prices or refunds.  Relying, inter alia, on a motion adopted November 13, 2014 in Evans v. FirstEnergy Solutions Corp., Docket No. P-2014-2421556 (Order entered January 26, 2015), Respond contends that we lack even the authority to confirm whether an EGS rate set forth in a disclosure statement matched an EGS rate billed because to do so would entail the review and interpretation of an entire contract, an act we have, according to Respond, already determined we lack the statutory to conduct.  Respond Exc. at 24-26.

Respond contends that even assuming arguendo we had authority under the Code to direct a refund where the price in the disclosure statement or written marketing materials did not match, such authority would not extend to a situation where written materials did not match an agent’s oral statements upon which a prospective customer relied.  According to Respond, such a situation would exceed “any reasonable bounds of the Commission’s authority” and would “open the floodgates” to the filing of unwarranted and untimely complaints, even motivating customers “to lie about what was told them if the financial stakes are high enough[.]”  Id. at 26-27.

Respond states that its analysis of Pennsylvania contract law was offered to support its argument that even if the Commission had authority to direct a refund, the Complainant is not entitled one here because by allowing the customer to alter the terms of the written contract through oral testimony about marketing, the Commission would be venturing into unauthorized private contract interpretation and breach of contract law.  Respond maintains that it is well-settled that a competent person who signs a document but fails to read it is still bound by its terms.  Respond argues that the written documents must control particularly where, as here, the customer failed to review those documents and instead “chose to simply rely on alleged snippets of language, as he understood them, from the sales pitch of Respond Power’s sales agent.”  Id. at 29.  Respond concludes that given the Commission’s lack of authority to regulate or limit EGS prices or direct refunds, the Complainant’s request for relief should be denied.  Id. at 30-32.

c.	The OCA’s Reply

The OCA contends that the ALJ’s determination, that Respond’s illegal marketing and billing support issuance of a refund, is within the Commission’s authority.  The OCA refers to IDT Material Question and Blue Pilot Material Question, issued just one day after the Initial Decision at issue here.  OCA R. Exc. at 14-16.

In response to Respond’s argument that Mr. Herp bears responsibility for his actions because he failed to read in full the disclosure statement, the OCA refers to Towne v. Great American Power, LLC, Docket No. C-2012-2307991 (Order entered October 18, 2013) (Towne) and MacLuckie Remand for the proposition that the EGS is responsible for providing prospective customers both oral and written communications that are clear and unequivocal.  Further, the OCA contends, the Commission’s exertion of jurisdiction is not an ultra vires exercise based on contract law, but rather an assertion of compliance with Commission Orders and Regulations as the ALJ concluded.  Affirming the Commission’s discussion of its jurisdiction to mandate refunds in IDT Material Question, the OCA also refers to Nadav, in which the Commission concluded it had authority to require the issuance of refunds in appropriate circumstances.  Id. at 16-17.

The OCA concludes that Mr. Herp’ s Complaint provided Respond clear notice of his claim that he was induced to switch to its service through its agent’s misleading sales statement that Respond’s variable rate would be capped at West Penn’s PTC.  Accordingly, the ALJ’s conclusion, that Respond violated the Commission’s Chapter 54 Regulations because Respond failed to bill Mr. Herp in accordance with its agent’s marketed price, was proper.  Acknowledging that the ALJ did not have the benefit of the Commission’s discussion of its authority under Section 1312 regarding public utility refunds in IDT Material Question at the time of the Initial Decision, the OCA claims that in all other respects the ALJ’s Initial Decision is soundly based.  Accordingly, the OCA contends that the Commission should deny Respond’s Exception and direct Respond to issue a refund consistent with the Initial Decision and the Commission’s affirmative statements that it possesses authority to direct Respond to issue a credit or refund in a case such as this.  Id. at 17-19.

d.	Disposition

Based upon our review of the evidence and upon consideration of our recent actions in IDT Material Question, Nadav, and other cases, we find the ALJ correctly concluded that Respond’s agent’s marketing did not conform with Respond’s subsequent billing, resulting in violations of our Regulations and constituting appropriate circumstances warranting a refund.  Therefore, we adopt the ALJ’s decision, although we modify her analysis to reflect our decision in IDT Material Question rejecting Section 1312 of the Code as authority for our decision.

The ALJ and OCA correctly interpreted and applied our analysis IDT Material Question.  While we do not have traditional utility ratemaking authority over competitive suppliers, and we do not regulate competitive supply prices, we do have subject matter jurisdiction to regulate aspects of EGS services, including marketing, sales, and billing.  This is so not only under our plenary authority in Section 501 of the Code as discussed in IDT Material Question but also in the Competition Act itself.  As we concluded in IDT Material Question and subsequent Orders, failure to abide by our Regulations with respect to the marketing of information to customers – oral or written – constitutes appropriate circumstances that justify the order of a credit or refund.

We agree with Respond that Chapter 28 deregulates as public utility service the generation of electricity, and limits, as the Supreme Court determined in Delmarva, the extent of our regulatory reach over of EGSs as “public utilities.”  We disagree with Respond, however, that our authority over EGSs is limited to licensure and taxation.  As the ALJ correctly noted, several provisions within Chapter 28 address our jurisdiction over EGSs, particularly with respect to their obligations to the public.  See I.D. at 27-29.

First, Section 2802(14) declares as the policy of this Commonwealth not only that EGSs must obtain licenses and demonstrate financial responsibility, but also “comply with such other requirements concerning service as the commission deems necessary for the protection of the public.”  66 Pa. C.S. § 2802(14).  The General Assembly provided teeth to this policy, setting forth in the Competition Act provisions addressing consumer protections, customer service, and the mandate that we “establish regulations to require each . . . electricity supplier, marketer, aggregator and broker to provide adequate and accurate customer information to enable customers to make informed choices regarding the purchase of all electricity services offered by that provider” and to do so with information to consumers that is “in an understandable format that enables consumers to compare prices and services on a uniform basis.”  66 Pa. C.S. § 2807(d)(2).  Further, Section 2809(e), while vesting us with discretion to choose the weight of the regulatory hand we wield over the competitive market, nonetheless mandates that “[i]n regulating the service of electric generation suppliers,” we impose standards that assure continued quality of electric service.  66 Pa. C.S. § 2809(e).  And Section 2809(f) specifically reserves for application to EGSs the residential standards and billing practices in our Chapter 56 Regulations.  66 Pa. C.S. § 2809(f).

In fulfillment of this mandate, in 1998 under authority, inter alia, of Sections 501 and 2807 of the Code, we enacted our electricity customer choice Regulations codified in Chapter 54 of 52 Pa. Code.  In 2010, as electric generation rate caps began to expire and our competitive retail market expanded, we undertook a further examination of the competitive market to assess the need to address previously unfamiliar marketing strategies and sales techniques involving door-to-door and telemarketing sales.  We proceeded to establish regulatory guidelines that served as a code of conduct until the further amendment of our Regulations through the addition of Chapter 111 to Title 52 of the Pennsylvania Code.  We noted our concern then as follows:

These guidelines are intended to facilitate the effective operation of a vigorous, dynamic, yet fair, competitive residential energy market, to the benefit of consumers, [suppliers, and distribution companies] alike.  A competitive energy market can provide a positive experience for all consumers.  Suppliers are expected to conduct themselves with these expectations in mind so that their sales and marketing activities do not call into question the fairness and integrity of the competitive market.  Anything that damages the reputation of the competitive market harms not only consumers, but also all suppliers participating in the market.

Interim Guidelines on Marketing and Sales Practices for Electric Generation Suppliers and Natural Gas Suppliers, Docket No. M-2010-2185981 (Order entered November 5, 2010) (2010 Interim Guidelines), Annex A at 1.  Perhaps prescient of challenges yet to unfold, we cautioned all stakeholders to use good judgment because “[w]hile these guidelines were important, they (could) not address all of the possible issues that may arise when suppliers or their sales agents or marketing agents interact with customers.”  Id.  In response to one party’s challenge to our ability to enforce the guidelines prior to their enactment as Regulations, we also forewarned stakeholders that full compliance was expected and penalties would be imposed “as required.”  2010 Interim Guidelines at 11.

The boundaries of the regulatory discretion we would exert over the competitive market continued to be tested in the period of highly volatile variable pricing following the polar vortex weather effects in the winter of 2014.  The market challenge we addressed then was the appropriate remedy to afford consumers whose competitive choices were induced through deceptive marketing rather than the “adequate and accurate customer information to enable customers to make informed choices regarding the purchase of all electricity services offered by that provider” as required in Section 2807(d)(2) of the Competition Act.  As we stated in IDT Material Question, “[h]aving the authority to order EGS credits and/or refunds carries out these statutorily-prescribed consumer protections (under Section 2809(b) of the Electric Competition Act and Chapter 54 of our Regulations) by ensuring that electric generation supply bills are adjusted accordingly when an EGS, for example, fails to bill a customer in accordance with its disclosure statement.”  IDT Material Question at 17-18.  We concluded there that our plenary authority under Section 501(a) of the Code, and without reliance on Section 1312, includes directing an EGS to issue a credit or refund for an overbill in “appropriate circumstances.”  Id. at 18.  See also Werle v. Respond Power LLC, Docket No. C-2014-2429158 (Order entered February 23, 2015).

While Respond agrees that “misleading statements of promised savings by an agent is a serious matter that, if true, has the potential to adversely affect the competitive market,” Respond Exc. at 39, the Company faults the Complainant for failing to read the disclosure statement and instead relying on alleged oral marketing statements when those oral statements were not contained in the subsequently delivered written documents.  Respond contends that it is the subsequent written document, and not the “alleged snippets of language, as (the Complainant) understood them, from the sales pitch of” Respond’s agent, that should control.  Id. at 29.

We recently addressed similar arguments in Kiback v. IDT Energy, Inc., Docket No. C-2014-2409676 (Order entered August 20, 2015) (Kiback).  In that case, addressing an agent’s deceptive telemarketing, we rejected IDT’s argument that there is no cause of action relating to its marketer’s promise of savings in relating to the local EDC’s PTC because the EGS billed a customer-acknowledged variable rate in accord with its written disclosure statement.  There, as here, the EGS was dismissive of the role oral marketing plays in the competitive market.  Reviewing our regulatory standards, which encompass all aspects of the marketer/customer relationship from oral marketing through written consummation of the sale, we concluded that “[o]ur customer choice standards are high, specific, and unequivocal[,] intended to ensure fairness and integrity in the competitive market by requiring all marketer behavior – oral, written, or electronic – to be straightforward and clear.”  Kiback at 24.

Our concern today remains the same it was in 1998 with our initial promulgation of customer choice Regulations.  Requiring integrity in all marketer communications is the only way consumers “may [ ] make informed choices and the market flourish.”  Id.  “The propriety of an EGS’ marketing does not end with the review of its written disclosure statement and bills[.]”  Id. at 25.  We affirm our conclusion in IDT Material Question and subsequent cases that an EGS’ failure to abide by our applicable regulatory standards governing customer communications constitutes appropriate circumstances justifying the ordering of a credit or refund.

We find support for our conclusion in the recent Commonwealth Court decision, Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania v. Pa. PUC, 120 A.3d 1087 (Pa. Commw. 2015) (CAUSE), in which the Court reviewed Chapter 28 and confirmed that it specifically preserved our regulation over certain EGS activities.[footnoteRef:11] [11:  	On August 12, 2015, we filed a Petition for Allowance of Appeal of this decision seeking review of the Court’s remand of another issue in the proceeding.  On August 28, 2015, the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA) filed a Cross Petition for Allowance of Appeal seeking review of the Court’s determination that substantial evidence supported our decision not to impose a ceiling on EGS CAP rates.  Neither we nor CAUSE-PA appealed the Court’s legal conclusion that we have authority under the Code to impose price restrictions on EGSs, in that case with respect to their universal service programs.] 


On July 14, 2015, Commonwealth Court issued an opinion affirming in part, and reversing in part, our decision in PECO Default Service Plan.  In that proceeding, PECO proposed a CAP Shopping Plan that required EGSs serving CAP customers to charge a rate for electric supply equal to or less than PECO’s applicable PTC.  We rejected this limitation, finding that there was nothing in the Competition Act providing us authority to limit prices charged by the EGSs.  Upon appeal by the OCA and CAUSE-PA, the Commonwealth Court conducted an informative analysis of our authority over EGSs particularly as compared to our regulation of public utilities in general.  Instructive to our decision with respect to this proceeding was the Court’s analysis of the legal issue presented, namely whether we had the authority to impose a price condition such as an EGS cap.

In discussing the General Assembly’s circumscription of our authority under the Code, the Court noted the rule cited by Respond that we may only act within the confines of our legislative delegation.  The Court countered, however, that the rule requiring express delegation “is tempered by the recognition that an administrative agency is invested with the implied authority necessary to the effectuation of its express mandates.”  CAUSE, 120 A.3d at 1100, quoting Commw., Dept. of Transp. v. Beam, 788 A.2d 357, 359 (Pa. 2002).  The Court concluded that while “the overarching goal of the (Competition) Act is competition through deregulation of the energy supply industry[,] the scheme does not demand absolute and unbridled competition.”  CAUSE, 120 A.3d at 1101.

The Court referred to our decision to allow (then) Pennsylvania Power & Light Company (PPL) to curtail service to interruptible customers served by an EGS in order to maintain system integrity.  Affirming that decision in PP&L Industrial Customer Alliance v. Pa. PUC, 7780 A.2d 773 (Pa. Commw. 2001) (PP&L Industrial), the Court determined that the goal of competition to assure low rates must also allow for a mechanism to retain overall reliability of the grid.  Quoting PP&L Industrial, the Court reaffirmed that “under certain circumstances, unbridled competition may have to give way to other important concerns” and that “as long as (the Commission) provides substantial reasons why there is no reasonable alternative so competition needs to bend[,]” the Commission may exercise its authority and “bend” competition.  CAUSE, 120 A.3d at 1103 (citation and emphasis omitted).

Finding support in the legislative declaration of policy in the Competition Act to encourage deregulation but also continue and maintain universal service programs, the Court determined that we had authority to impose CAP rules that would limit terms of EGS offerings, including imposition of an EGS rate ceiling.  While the Court declined to reverse our rejection of PECO’s proposal, it did so not because it found we lacked the legal authority.  Rather, the Court reiterated its conclusion that “the General Assembly has reserved within the PUC the authority to ‘bend’ competition to further other important aspects of the Code, including the (Competition) Act, where it provides substantial reasons why the restriction on competition is necessary (i.e., there are no reasonable alternatives).”  Id., 120 A.3d at 1106.  On review of the record, the Court found that while there was evidence to support Petitioners’ view, substantial evidence supported our decision to reject PECO’s proposed price ceiling, and it was not the role of the Court to reweigh the evidence or substitute its judgment.  Id., 120 A.3d at 1107.

As the Court found Chapter 28 preserved, as necessary, our regulatory oversight over system reliability in PPL Industrial and universal service in CAUSE, our analysis here also demonstrates that the General Assembly preserved our authority over EGSs for the purposes of consumer protections and customer service.  Under certain circumstances, unbridled competition may have to bend to other important concerns.  In this case, our finding that Respond’s agent engaged in deceptive marketing compels the unbridled competition Respond seeks to give way to the important concern that EGSs and their agents provide adequate and accurate customer information so customers may make informed choices.  The ALJ determined, and we agree, that it is an inadequate consumer protection contrary to the public interest to limit our remedies to the imposition of a civil penalty or an action against an EGS’ license, such remedies not being reasonable alternatives to protect the consuming public from unwarranted overcharges.

We have previously found that “having the authority to order EGS billing adjustments, including refunds, under the appropriate circumstances, helps ensure that EGSs comply with the Commission’s Regulations and bill customers in accordance with their disclosure statement - a fundamental consumer protection under the Electric Competition Act.”  IDT Material Question at 18, citing 66 Pa. C.S. § 2802(14); see also 66 Pa. C.S. § 2807(d)(2).  This fundamental consumer protection also includes EGSs’ billing customers in accordance with their marketing.  Our ability to protect individual consumers from deceptive practices is unreasonably restricted without the ability to right the financial wrong inflicted on a consumer through deceptive marketing.  The effect on shopping can be stultifying.  As Respond acknowledged, agents’ misleading statements can adversely affect the competitive market.  Under authority of Sections 501, 2802, 2807, 2809, and 3309[footnoteRef:12] of the Code, our jurisdiction over EGSs includes the authority to order a refund under appropriate circumstances, including in this case to Mr. Herp. [12:  	Like Section 501, Section 3309, authorizing us to hold a corporation liable to the person injured by its unlawful act under the Code, applies to “corporations” and not just public utilities.  See IDT Material Question at 16, 17.] 


We also note the fact that in PECO Default Service Plan, our determination focused on an issue that involved our exercise of authority over the EGSs’ rates and our determination that EGSs are not public utilities for purposes of our rate regulation authority, including capping EGS rates.  At issue here is not Respond’s rate or our regulatory powers over rates and ratemaking under Chapter 13 of the Code, but rather Respond’s service, specifically the sales and marketing activities of its agents.  These are activities expressly, not impliedly, within our jurisdiction under Sections 2802(14), 2807(d)(2), and 2809(e) and (f) of the Competition Act, and that we have expressly regulated in Chapters 54 and 111 of our Regulations.

We also agree with the ALJ’s finding irrelevant Respond’s argument that because Mr. Herp switched from one EGS to another he has not proven his entitlement to a refund.  I.D. at 36.  Mr. Herp was not promised a rate lower than the rate he had with his existing EGS; he was promised a rate with Respond that would not exceed the PTC of his EDC.  The fact that he switched from one EGS to another has no bearing on the misrepresentation of promised savings made to him by Respond’s agent by comparison to West Penn’s PTC.  Equally irrelevant is Respond’s conjecture that had he stayed with the other EGS, Mr. Herp’s rates likely would have increased as well.  The rate he was offered by Respond had nothing to do with the rate he was then paying.  Rather, it was marketed by Respond’s agent as a variable rate capped at West Penn’s PTC.  Were we to hold that Mr. Herp was not entitled to consumer protections simply because he was already a shopping customer, particularly given Respond’s agent’s marketing of Respond’s rate as compared to West Penn’s, we would create an unreasonable distinction between shopping and non-shopping customers, denying the former all the protections from deceptive marketing our Regulations are intended to provide.  That result makes no sense and would unreasonably discriminate between those customers already shopping and those shopping for the first time. Our consumer protections are not “once and done” in effect.

Accordingly, we deny Respond’s Exception No. 3 and adopt, as modified with respect to rejection of the ALJ’s reliance on Section 1312 of the Code, the ALJ’s direction that Respond provide a refund to the Complainant.  We note, however, that the record indicates that Mr. Herp has not paid his disputed bills with Respond.  Tr. at 36-37.  In the event those bills remain unpaid, in lieu of a refund, we direct Respond to rebill Mr. Herp for the months November 2013 through March 2014 at the EGS’ applicable rate capped at the then-effective West Penn PTC.

	4.	Respond’s Exception No. 4 – Violations

a.	ALJ’s Initial Decision

Based upon her finding that Respond’s agent used an unapproved disclosure statement that contained misleading and poorly written language, the ALJ concluded that Respond violated the Commission’s License Order.  I.D. at 24.  Comparing the Affiliate Disclosure Statement provided to Mr. Herp and the Draft Disclosure Statement attached to Respond’s initial license application, the ALJ concluded that Respond also violated Section 54.5(c)(10), requiring an explanation of penalties, fees, or exceptions in differing font size.  Id. at 37.

The ALJ also found that while the Complainant had entered into a variable rate contract, the terms and conditions of the contract were not clear and that Mr. Herp’s evidence, which Respond insufficiently refuted, supported a finding that Respond’s agent promised monthly savings in comparison to West Penn’s PTC in conflict with the disclosure statement and service agreement.  Id. at 32.  The ALJ found that because Respond’s billed prices did not reflect its marketed prices and the prices agreed to in the disclosure statement, Respond violated Section 54.4(a).  Id. at 33.  The ALJ also found the evidence supported a finding that Respond violated Section 54.7(a) because the prices Respond’s agent marketed to the Complainant did not reflect the actual prices he was billed for the months November 2013 through March 2014.  Id. at 37.  The ALJ further found that the Complainant had sustained his burden of proving that Respond did not comply with the Public Utility Code and Commission Regulations and Orders in violation of 52 Pa. Code § 54.42(a), which requires EGSs to comply with our Statutes, Regulations, and Orders.  Id. at 38.

Further, the ALJ found that Respond violated Sections 54.43(1)(f) and (g), requiring EGSs to use accurate information, plain language, and common terms, and holding an EGS responsible for the fraudulent, deceptive, or unlawful marketing or billing by itself and its agents.  As the ALJ stated, while “[t]here is no doubt that the Commission is a strong proponent of competition . . . and the ability of consumers to shop[,] the Commissioners have also emphasized the importance of fair and honest sales and marketing practices in safeguarding consumers and preserving the integrity of the electric generation market.”  Id. (citations omitted).

Finally the ALJ found that Respond violated various sections of Chapter 111 of our Regulations, 52 Pa. Code §§ 111.1-111.14, addressing marketing and sales to the residential market, including Section 111.12(d)(2) and (4), which provides that an EGS may not make false or misleading representations, including misrepresenting rates or savings offered, and that information must be accurate and timely.  Id. at 42-43.

b.	Respond’s Exception

		In its Exception No. 4, Respond contends that the ALJ inappropriately found that the same conduct violated multiple Regulations and found violations of provisions Respond contends do not establish substantive standards.  Respond also claims that while the ALJ recommended a penalty of $1,000 per violation for a total recommended penalty of $10,000, it is unclear how the ALJ calculated ten violations.  Respond Exc. at 32.

With respect to the ALJ’s findings regarding the disclosure statement provided to Mr. Herp, Respond asserts that the relevant language of the Affiliates Disclosure Statement was approved by the Commission, an EGS is permitted to change a disclosure statement without additional Commission approval, and its Affiliates Disclosure Statement fully complied with the Commission’s then-effective Regulations with respect to matters at issue here.  Id. at 33‑34.

Respond also addresses the ALJ’s finding of a violation of those sections of our Regulations addressing its agent’s marketing.  Respond contends that the ALJ’s finding of a violation of Section 54.4(a), requiring that billed prices match prices that are advertised and disclosed, is inappropriate because this provision addresses billing formats and is intended to ensure that EGSs bill customers consistent with marketing and disclosure statements.  Respond contends this case is about alleged misleading promises regarding savings, not proper billing, thus if misleading marketing occurred, the provision Respond violated is in Chapter 111 not Section 54.4(a).  Id. at 32-33.  Respond similarly asserts that Section 54.7(a), requiring that advertised prices match prices that are billed and disclosed, does not concern alleged misleading statements about savings, because “[i]t deals with advertising materials” and statements of “a single agent . . . do not equate to advertising materials.”  Id. at 34.

Addressing the ALJ’s conclusion that the Company violated Section 54.42(a), Respond contends that provision does not impose any particular standards an EGS can be found to have violated.  Rather, the purpose of that section is to notify EGSs that failure to comply with the Code, Regulations and Commission Orders could subject them to civil penalties and/or license suspension or revocation.  Id. at 34-35.

In response to the ALJ’s finding that Respond violated Sections 54.43(1)(f) and (g), Respond states that Section 54.43(1)(f) provides that an EGS is responsible for fraudulent, deceptive, or other unlawful marketing performed by it or its representatives.  While it does not dispute responsibility for acts of its agents, Respond asserts that this provision merely establishes that responsibility and does not set a standard an EGS can be found to have violated.  Respond similarly contends that Section 54.43(1)(g) simply requires compliance with relevant Commission directives and is not a substantive provision an EGS can be found to have violated.  Respond asserts that focusing on the particular Regulations an EGS has violated and imposing a civil penalty or other appropriate remedy, including future compliance, is more effective at achieving compliance than the circular logic employed by the ALJ.  Id. at 35-36.

Next, Respond addresses the ALJ’s finding of several violations of Chapter 111.  Respond contends that Section 111.3 only establishes an EGS’s responsibility for the actions of its agents and does not set forth a substantive standard an EGS can be found to have violated.  Addressing Section 111.7(a)(1)(i), requiring an EGS’ document to identify the agent who completed the transaction and whether the transaction involved a door-to-door call, Respond avers that this matter was never addressed at the hearing or in any pleading and that this provision is not intended for the protection of the consumer, but rather for the Commission staff when enrollments need to be investigated and that no violation of this provision is warranted.  Id. at 36

Respond disputes any violation of Section 111.12(d)(2), prohibiting an EGS from making false or misleading representations of rates or savings, because the only evidence supporting misrepresentation is uncorroborated hearsay.  However, Respond maintains that if the Commission is persuaded that the Company’s sales agent made false or misleading representations about savings, it is this provision of our Regulations that Respond should be found to have violated.  Respond asserts that Section 111.12(d)(4) mirrors the disclosure statement language in Chapter 54, and that if the Commission determines that the Affiliates Disclosure Agreement does not comply with that Regulation, finding a violation of Section 111.12(d)(4) as well would “serve no purpose.”  Id. at 37.

Finally, Respond contests the ALJ’s finding of a violation of Section 111.9(b) by failing to comply with Chapters 54 and 56 billing practices because there was no prior conclusion regarding a violation of Chapter 56, and Section 111.9(b) sets forth no substantive standard an EGS can be found to have violated.  Id.

c.	The OCA’s Reply

The OCA avers that the ALJ appropriately found that Respond’s conduct violated multiple Regulations.  With respect to the EGS’ billed price, the OCA supports the ALJ’s finding of a violation of Section 54.4(a), characterizing the purpose of that section as ensuring that EGSs bill customers consistent with their solicitations.  The OCA similarly supports finding a violation of Section 54.7(a) because the advertised price did not reflect the billed price.  OCA R. Exc. at 19-20.

Regarding the ALJ’s conclusion that Respond’s disclosure statement language violates Section 54.5(c)(10), the OCA supports the ALJ’s conclusion that the Affiliates Disclosure Statement provided to Mr. Herp differs significantly from the Draft Disclosure Statement attached to Respond’s license application filed with the Commission and does not comport with the required font size.  Id.

With respect to the ALJ’s finding a violation of Section 54.42(a), the OCA submits that Respond’s argument is flawed and that the ALJ’s conclusion should be adopted.  OCA R. Exc. at 20.  The OCA also supports the ALJ’s finding a violation of Sections 54.42(1)(f) and (g), contending that the ALJ correctly characterized those sections as a code of conduct with which EGSs are required to comply.  Id. at 20-21.  Finally, the OCA contends that in finding that Respond’s agent made false and misleading representations to Mr. Herp, the ALJ correctly concluded that Respond violated several sections of Chapter 111 consumer protection Regulations.  Id. at 21-23.

d.	Disposition

We grant in part, and deny in part, Respond’s Exception No. 4.  Consistent with our disposition of Respond’s Exception No. 1, we grant that part of Respond’s Exception No. 4 addressing violations related to the disclosure statement.  Thus, we reject the ALJ’s finding of violations of our License Order and Section 54.5(c)(10) of our Regulations.  Consistent with our analysis of Respond’s Exception No. 1, however, we grant this part of Respond’s Exception No. 4 on the basis of this evidentiary record and without endorsement of the disclosure statement given to Mr. Herp.

We also agree with Respond that while Section 54.42(a) requires Respond to comply with our Statutes, Regulations, and Orders, that section sets forth provisions that, if violated, provide grounds for license suspension or revocation.  In finding that Respond’s agent engaged in deceptive advertising with Mr. Herp, we rely on those substantive Regulations that address the specific action.  Therefore, we grant, in part, Respond’s Exception No. 4 and reject that portion of the ALJ’s Initial Decision that found a violation of 52 Pa. Code § 54.42(a).

With respect to the ALJ’s findings of violations of Sections 54.4(a) and 54.7(a), we agree with the ALJ and the OCA and find that in billing Mr. Herp a rate that did not match what was marketed by its agent, Respond violated Sections 54.4(a) and 54.7(a) of our Regulations.  These provisions are companion consumer protections that, together with Section 54.5(a), where applicable, mandate consistency among the prices the EGS markets, discloses, and bills.  Each of these regulatory standards is necessary, and together they work in tandem to ensure that the terms of the sale agreed to by the EGS and the customer, including conditions related to pricing, are clear and unequivocal.  Therefore, we deny, in part, Respond’s Exception No. 4 and adopt that portion of the ALJ’s Initial Decision that found a violation of 52 Pa. Code §§ 54.4(a) and 54.7(a).

On this point, we also address Respond’s position that Section 54.7(a) “deals with advertising materials [and that s]tatements made by a single agent of Respond Power do not equate to advertising materials.”  Respond Exc. at 34.  Section 54.7 in its entirety addresses marketing and sales activities, with Section 54.7(a) requiring, as stated, consistency between marketed and billed prices and Section 54.7(b) addressing “marketing materials.”  The ALJ’s citation to Section 54.7(a) was correct.  We are concerned, however, with Respond’s position that a statement by a single marketer is not tantamount to advertising materials.  “Marketing materials” as used in Section 54.7(b) is not a defined term and appears, through its references to showing information in a table, to apply to written material.  “Customer information,” however, is defined and includes written, oral, or electronic communications used to convey prices and terms of service to consumers.  See 52 Pa. Code § 54.2.  Thus, while Section 54.7(b) is not at issue here, we caution Respond and all market stakeholders that all customer communications are important, whether oral or written, and an oral statement made by a single agent can violate our Regulations.  See Kiback at 31, citation omitted, relying on Yaglidereliler Corporation v. Blue Pilot Energy, LLC, Docket No. C-2014-2413732 (Order entered January 16, 2015) (“[O]ral representations made to a consumer during the time of the sale are important.  While the third party verification and disclosure statement are two important aspects of the EGS’ sales process, equally important is the EGS’ marketing that precedes consummation of the sale.”)

We also agree with the ALJ’s finding a violation of Section 54.43(1)(f) of our Regulations.  Citing the code of conduct set forth in Section 54.43, the ALJ noted the importance we have placed on “fair and honest sales and marketing practices in safeguarding consumers and preserving the integrity of the electric generation market” and found, inter alia, that Respond’s deceptive marketing violated this section.  I.D. at 38.  We agree with the ALJ and the OCA that the deceptive and misleading actions of Respond’s sales agent directed to Mr. Herp violated 52 Pa. Code § 54.43(1)(f).  The ALJ also concluded that Respond violated 52 Pa. Code § 54.43(1)(g) by not complying with the Commission’s Licensing Order.  I.D. at 51, COL No. 9.  On the basis of our disposition of Respond’s Exception No. 1, we decline to adopt this portion of the ALJ’s Initial Decision. Therefore, we grant in part, and deny in part, Respond’s Exception No. 4 and adopt that portion of the ALJ’s Initial Decision that found a violation of 52 Pa. Code § 54.43(1)(f) but reject that portion of the ALJ’s Initial Decision that found a violation of 52 Pa. Code § 54.43(1)(g).

Finally, with respect to the ALJ’s finding violations of Chapter 111 of our Regulations, we grant in part Respond’s Exception No. 4 and that part of the ALJ’s Initial Decision that found numerous violations of Chapter 111.  We do so, however, not because we agree with Respond’s arguments that the record does not support such findings.  Indeed, as Respond conceded, if we were persuaded that Respond’s agent made false or misleading representations about savings, as we are, it would be appropriate to find a violation under Section 111.12(d).  Respond Exc. at 37.  However, although not argued by Respond, by its own terms Chapter 111 has limited applicability to the residential market.  Therefore we do not adopt the ALJ’s finding of a violation of Section 111.12(d) or any other provision of that chapter, although we do find a violation of a similar provision in our Chapter 54 Regulations.

The ALJ concluded, inter alia, that Respond violated the consumer protections at Section 111.12(d)(2) and (4), which provide that an EGS may not make false or misleading representations, including misrepresenting rates or savings offered, and that information must be accurate and timely.  I.D. at 42-43.  We agree that the violation committed by Respond results from the deceptive sales and marketing of Respond’s agent who solicited Mr. Herp at his home during a door-to-door marketing campaign.  As noted, supra, however, although Respond billed Mr. Herp as a residential customer, the account in dispute in this proceeding is in fact a commercial apartment of Mr. Herp’s, and not his residential dwelling.

Chapter 111 of our Regulations governs marketing and sales practices for the retail residential energy market.  In adopting Chapter 111, we declined to render it applicable to small business customers for many reasons, even though we acknowledged that in some instances there might be concerns that were common to both residential and commercial customers.  In declining to apply Chapter 111 to commercial accounts, we nonetheless were careful to emphasize the fundamental premise that commercial customers continued to enjoy protection from deceptive activity, stating as follows:

While we decline to expand the scope of these guidelines to include small business customers at this time, this is not to say that we would not reconsider this decision should the need be demonstrated. Accordingly, small business customers that experience problems with supplier marketing are encouraged to bring such incidents to our attention either by filing a formal or informal complaint. Small business customers may also report such incidents in conjunction with our monitoring of the door-to-door marketing issue, or in the anticipated rulemaking that will promulgate many of these guidelines as regulations. Reporting such incidents will help the Commission evaluate this issue, and may support a future expansion of the scope of the guidelines to include small business customers.

In the meantime, we will point out that there is some measure of protection for small business customers under current regulations. For example, the same disclosure (contract) regulations that apply to residential customers at 52 Pa. Code § 54.5 also apply to small business customers with less than 25 kW peak load. This includes the three-day right to rescind a contract, and they get the same contract renewal notices that residential consumers receive. Moreover, the regulations at 52 Pa. Code §§ 54.6 – 54.9 all apply to small businesses. This includes:

· Marketing rules regulating claims of environmental benefits or attributes of generation sources (52 Pa. Code § 54.6).

· Advertised prices must reflect disclosure prices and billed prices, and marketing materials must include information on prices and billed amounts for various usage levels (52 Pa. Code § 54.7). 

· Small business customers have the right to restrict the release of their historical billing data and telephone numbers to the same extent as a residential customer (52 Pa. Code § 54.8). 

Additionally, small business customers are protected by prohibitions against misrepresentation and fraud the same as any other customer. Having said all of this, we believe that these guidelines set forth sound business practices that could generally apply to all customers. We hope suppliers will be mindful of these sound practices when dealing with all of their customers, and will keep in mind their responsibility to interact with all of their customers and potential customers in good faith and with fair dealing.


2010 Interim Guidelines at 12-13.

While we do not adopt the ALJ’s conclusions that Respond’s agent’s actions violated Chapter 111 because that chapter does not apply to the account at issue here, we do find a violation of Section 54.122(3) of our Regulations.  Similar to Section 111.12, Section 54.122(3) provides that an “electric generation supplier may not engage in false or deceptive advertising to customers with respect to the retail supply of electricity in this Commonwealth.”  52 Pa. Code § 54.122(3).  Accordingly, we find that in lieu of Section 111.12, Respond’s agent violated Section 54.122(3) of our Regulations.

As both Respond and the OCA noted in relying on our decision in Towne, we have previously stated that “consumers do bear some responsibility to make choices that are appropriate for their individual circumstances.”  Towne at 22.  However, as we also made clear most recently in Kiback, written disclosures do not relieve EGSs of responsibility for oral misrepresentations by their sales agents.  We concluded in Towne that in order for Pennsylvania’s competitive retail electric market to succeed, we must continue to send clear and unequivocal messages to EGSs that egregious and deceptive behavior will not be accepted.  Id.  We also made clear in Kiback that “[t]he fairness and integrity of a successful competitive market is depends on a well-informed consuming public.”  Kiback at 34.  In this case, we agree with the ALJ that Respond’s sales and marketing statements wrongly led Mr. Herp to switch to Respond based on expectations he would receive a variable rate that would be capped at West Penn’s PTC, and then Respond failed to bill Mr. Herp accordingly, violating our Regulations.

For all these reasons, we grant, in part, and deny, in part, Respond’s Exception No. 4, by adopting those portions of the ALJ’s Initial Decision that found violations of Sections 54.4(a), 54.7(a), and 54.43(1)(f) of our Regulations, 52 Pa. Code §§ 54.4(a), 54.7(a), and 54.43(1)(f), and also finding sua sponte a violation of Section 54.122(3) of our Regulations, 52 Pa. Code § 54.122(3), and rejecting the ALJ’s finding violations of Sections 54.5(c)(10), 54.42, 54.43(1)(g), and various Sections of Chapter 111 or our Regulations, 52 Pa. Code §§ 54.5(c)(10), 54.42, 54.43(1)(g), and Chapter 111.

	5.	Respond Exception No. 5 – Relevant Penalty Factors

a.	ALJ’s Initial Decision

The ALJ agreed with the Complainant and the OCA that a civil penalty was appropriate.  Under authority of Section 3301 of the Code, 66 Pa. C.S. § 3301, the ALJ determined that a $10,000 penalty was warranted and was sufficient to put the competitive market providers on notice of the importance of compliance with our Regulations.  The ALJ determined the amount of civil penalty after considering our policy statement in Section 69.1201 of our Regulations, 52 Pa. Code § 69.1201.  Specific factors enumerated for consideration there include the willfulness and seriousness of the conduct; the resulting consequences; whether the conduct was intentional or negligent; efforts made by the regulated entity to address and prevent the conduct in the future; the number of customers affected and the duration; the regulated entity’s compliance history, cooperation with any Commission investigation; the level of fine necessary to deter future violations; past Commission decisions in similar situations; and any other relevant factors.  52 Pa. Code § 69.1201(c).

Comparing Respond’s marketing campaign to that of the EGS in Towne, the ALJ found the nature and consequences of Respond’s actions to be serious because they negatively impacted not only the Complainant and other individual customers, but also other market stakeholders and the success of the competitive market as a whole.  This, the ALJ concluded, merited a higher penalty.  I.D. at 45-47.

The ALJ next found Respond’s conduct to be at least negligent.  As the ALJ concluded, the Company’s control over its field agent was minimal, there was no evidence that it monitored individual field agents for regulatory compliance, and the arguments posited by Respond in the proceeding led the ALJ to conclude that the Company assigned no relevance to its agent’s oral misstatements in the sale.  This, the ALJ concluded, also merited a higher penalty.  The ALJ similarly found that because Respond provided essentially no evidence to suggest it conducted an internal investigation or modified its internal practices to preclude similar conduct in the future, again displaying disregard for our marketing Regulations, that this, too, merited a higher penalty.  Id. at 47-48.

With respect to the number of customers affected and the duration of the violation, the ALJ found there is only evidence concerning the experience of one customer, possibly two including Mr. Hackett.  Id. at 48.

The ALJ found deterrence to be perhaps the most important factor for consideration in assessing this penalty.  Again noting her conclusion that Respond failed to take seriously its obligation to comply with the Commission’s Regulations and our codes of conduct applicable to the actions of its independent agents, the ALJ concluded that a civil penalty of $1,000 per violation was necessary to remind Respond and all suppliers of the importance of agent training and compliance when conducting business in Pennsylvania.  Id. at 48.

Finding the remaining factors not applicable, the ALJ concluded that a civil penalty in the amount of $10,000 was appropriate.  The ALJ noted that as one of the first cases of this nature to be fully litigated, the facts did not merit the suspension or revocation of Respond’s license at this point, but put Respond on notice that the Commission may reconsider the status of its license to participate in Pennsylvania’s retail electricity market if future violations were established.  Id. at 49-50.

Finally , the ALJ recommended that the Commission consider placing conditions upon Respond’s license similar to those imposed in Towne, for example to ensure Respond’s disclosure statement complies with current Regulations, and that Commission’s Office of Competitive Oversight (OCMO) and Bureau of Investigation and Enforcement (I&E) investigate Respond’s verification records, training manuals, marketing materials, and the audit and discipline history of door-to-door agents, to determine compliance with Commission Regulations.  Id. at 50.

b.	Respond’s Exception

In its Exception No. 5 Respond argues that in determining that each violation warranted a $1,000 penalty, the ALJ failed to apply the relevant factors under our policy statement appropriately.  Characterizing the ALJ’s findings as based on one instance of a misleading representation, Respond challenges the ALJ’s application of our Section 69.1201 criteria to each separate violation of a Regulation and her assignment of a separate $1,000 penalty to each.  Respond Exc. at 38. 

Respond argues that imposing a $10,000 civil penalty for essentially one violation far exceeds the Commission’s authority.  Although agreeing that misleading statements of promised savings is a serious matter that can adversely affect the competitive market, Respond characterizes this violation, if true, as “at most, a rogue agent who departed from the training script that was provided to him” and not a “willful company-wide campaign” of deception.  Id. at 39.  Rather than “stacking” violations or imposing a $10,000 civil penalty for one finding of improper conduct, Respond contends that the Commission would be better served by ensuring that Respond has the necessary protocols in place to ensure compliance with the Regulations going forward, and welcomes the opportunity to work with BCS and OCMO, but contends that no further referral to I&E is warranted because of a pending complaint filed by I&E,.  Id. at 39.

c.	The OCA’s Reply

The OCA contends that the ALJ properly considered the evidence by finding Respond’s agent misrepresented sales information to Mr. Herp.  The OCA also rejects Respond’s defense of its disclosure statement.  Based upon the ALJ’s findings and in consideration of our Section 69.1201(c) criteria, which the OCA asserts should be more strictly applied in a litigated proceeding pursuant to Section 69.1201(b), the OCA concludes that the ALJ properly imposed a $10,000 penalty.  OCA R. Exc. at 23-24.

d.	Disposition

Consistent with our resolution of Respond’s Exception Nos. 1 and 4, we modify the ALJ’s calculation of a $10,000 civil penalty.  Based upon our review of the evidence, the ALJ’s Initial Decision, and the parties’ Exceptions and Replies, we have found that the misrepresentation of promised savings made by Respond’s sales agent during an in-person sales pitch to Mr. Herp and Respond’s failure to bill Mr. Herp in accordance with its agent’s marketing violated Sections 54.4(a), 54.7(a), 54.43(1)(f), and 54.122(3) or our Regulations.  Adopting the ALJ’s logic and analysis and applying it to our disposition regarding violations, we reduce the penalty to $4,000.

Notwithstanding Respond’s agreement that, if true, the conduct of its agent is serious, the gravamen of Respond’s exception on this issue is that the ALJ “stacked” violations for what was essentially one finding of improper conduct by a “rogue agent,” and then conducted a “collective” assessment of our Section 69.1201(c) criteria on the basis of the overall nature of the violations rather than assessing the criteria individually for each of the ten violations the ALJ found.

First we reject Respond’s “stacking” argument that our finding of violations from unlawful behavior must be limited to finding the transgression of one Regulation even when we find that the totality of the consequences from or circumstances of the behavior transcends multiple Regulations.  Respond offers no support for this interpretation, and we find none.  Indeed, in Kiback, we rejected a similar argument that findings of violations “must be mutually exclusive” such that, in that case, a finding that an EGS agent marketed a price incorrectly could not also support a finding that the EGS did not bill the customer properly.  Kiback at 17.  As we found there, “a violation of our marketing regulatory standards is separate and distinct from a finding of a violation of our billing Regulations” and a finding of one violation does not work to the exclusion of others even if based upon the same set of circumstances.  Id. at 34.

We also agree with the ALJ’s analysis and application of our Section 69.1201(c) factors.  Respond’s exception on this point is mooted in part by our disposition of its Exception Nos. 1 and 4, which removes from consideration issues related to Respond’s disclosure statement.  With respect to the remaining violations, however, we agree with and adopt the ALJ’s assessment.  We find most compelling the ALJ’s conclusions that the conduct placed at issue in Mr. Herp’s Complaint was serious in nature and yet was handled at best dismissively by Respond, which failed to conduct even an investigation into the matter.  I.D. at 47-48.  Although our findings here are limited to the Complaint filed by Mr. Herp, the evidence demonstrated that the conduct at issue was not isolated and its impact persisted for several months, warranting a serious penalty.

Therefore, we grant, in part, the Exception of Respond on this issue and modify that portion of the ALJ’s decision that determined that a civil penalty by reducing the penalty to $4,000, or $1,000 for each violation found herein.

III.	Conclusion

		Based on our review of the record and the applicable law, we grant the Exceptions, in part, of Respond, sustain the Complaint, in part, and modify the ALJ’s Initial Decision consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Respond Power LLC are granted, in part, and denied, in part.

		2.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes issued on December 19, 2014, is adopted as modified.

		3.	That the Formal Complaint filed by Justin L. Herp against Respond Power LLC on March 18, 2014, at Docket No. C-2014-2413756 is sustained, in part.

	4.	That Respond Power LLC shall provide a refund, or in the event the account remains unpaid for the period in dispute, shall issue a rebill to the Complainant Justin L. Herp, within sixty (60) days from the date of entry of this Order, in the amount of the difference between what Mr. Herp was billed for the months of November 2013 through and including March 2014 and what he should have been billed had his rate been capped at the then-effective Price-to-Compare of his electric distribution company West Penn Power Company.

	5.	That, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, within thirty (30) days of the date of entry of this Opinion and Order, Respond Power LLC shall pay a civil penalty in the amount of Four Thousand Dollars ($4,000.00).  Certified check or money order in that amount shall be made payable to “Commonwealth of Pennsylvania” and sent addressed as follows:

				Secretary
				Pennsylvania Public Utility Commission
				P.O. Box 3265
				Harrisburg, PA  17105-3265

		6.	That Respond Power LLC shall cease and desist from further violations of the Public Utility Commission’s Regulations.
	
7.	That a copy of this Opinion and Order be served upon the Financial and Assessment Chief, Office of Administrative Services, the Office of Competitive Market Oversight, and the Bureau of Consumer Services.

8.	That the proceeding docketed at C-2014-2413756 be marked closed upon payment of the penalty described in Ordering Paragraph No. 5.
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							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary

(SEAL)
ORDER ADOPTED:  January 28, 2016
ORDER ENTERED:   January 28, 2016
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