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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the “Petition for Rescission under Pa. Code 5.572(d)” (Petition) filed by Albert Buoncristiano (Petitioner or Mr. Buoncristiano) on July 16, 2015, requesting the Commission to rescind the Order entered November 5, 2004, at Docket No. F-01061153, and provide him the opportunity to address the issues he raised in that proceeding.  On July 27, 2015, Philadelphia Gas Works (PGW) filed an Answer (Answer) to the Petition.  For the reasons discussed below, we deny the Petition.

History of the Proceeding

		This proceeding has its genesis in a formal complaint filed by Mr. Buoncristiano against PGW on June 9, 2003, which culminated in our Order in Buoncristiano v. Philadelphia Gas Works, Docket No. F-01061153 (Order entered November 5, 2004) (Buoncristiano v. PGW).  That complaint was a timely appeal taken by the Petitioner from a decision by our Bureau of Consumer Services (BCS) denying Mr. Buoncristiano’s informal complaint and directing that Mr. Buoncristiano pay PGW’s current bills as due, less late charges, plus $300.00 per month toward the arrearage.  Buoncristiano v. PGW at 2.

The Administrative Law Judge (ALJ) conducted an evidentiary hearing on March 29, 2004, at which PGW presented evidence.  Although initiated by the Petitioner informally with BCS and pursued as a formal appeal from our BCS decision, the Petitioner did not appear at the hearing and failed to prosecute his complaint.  By Initial Decision issued September 8, 2004 (September 2004 Initial Decision), the ALJ dismissed the formal complaint without prejudice.  PGW filed exceptions to the ALJ’s dismissal without prejudice.  Mr. Buoncristiano filed no exceptions or replies.  In Buoncristiano v. PGW, we granted PGW’s exceptions and adopted the September 2004 Initial Decision, modified to dismiss the complaint with prejudice.[footnoteRef:1]   [1:  	For a more complete discussion of the underlying complaint, see our decision in Buoncristiano v. PGW.  ] 


No further actions were taken by any party until July 16, 2015, when Mr. Buoncristiano filed the Petition seeking to have us rescind our Order in Buoncristiano v. PGW.  On July 27, 2015, PGW filed an Answer opposing the Petition.

Discussion

Legal Standards

We note that any issue or argument that we do not specifically address has been duly considered and will be denied without further discussion.  It is well‑settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Subsections 703(f) and (g) of the Public Utility Code (Code), 66 Pa. C.S. §§ 703(f) and (g), relating to rehearings and the rescission and amendment of orders, establish a party’s right to seek relief following the issuance of our final decisions.  Specifically, Section 703(g) sets forth the Commission’s discretion to “rescind or amend any order made by it.”  66 Pa. C.S. § 703(g).  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

	A petition to amend or rescind a final Commission Order is wholly within the Commission’s discretion.  Because such an action results in the disturbance of final Orders, it is granted judiciously and only under appropriate circumstances.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); West Penn Power Co. v. Pa. P.U.C., 659 A.2d 1055 (Pa. Cmwlth. 1995) (West Penn Power).  While such a petition may be filed at any time, it should be used “only where circumstances warrant special relief. . . .  To establish a proper basis for rescission, a petitioner must first establish the existence of newly discovered evidence, a substantial change in circumstances, or an error of fact or law.”  Feleccia v. PPL Electric Utilities Corp., Docket No. C-20016210 (Order entered March 7, 2003) (Feleccia) at 2, citing Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553, 559 (Order entered December 17, 1982) (Duick).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them[.]”  Duick at 559, quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935).  

	Upon the filing of a petition for rescission, we review the petition to determine whether “under the totality of the circumstances, we should exercise our discretionary authority to rescind.”  Feleccia at 2.  As a matter soundly within our discretion, a decision to deny such a petition will only be overturned where a reviewing court finds an abuse of discretion “where the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power, 659 A. 2d at 1065.

Petition and Answer

		In his Petition, Mr. Buoncristiano avers that he “did not understand the ramifications of keeping in contact with the Commission and subsequently did not become aware of the Initial Decision of [the ALJ] and the Commission’s Opinion and Order until recently, when he sought financing” to sell the service address property and discovered a judgment entered against him by PGW.  Petition at 2.  Mr. Buoncristiano avers he had not received notice of the hearing on his formal complaint.  Although at the time he filed the formal complaint he owned the property at the service address, he avers that he leased the restaurant at that address and at the time of the hearing no longer resided or received his mail there.  The restaurant, he avers, was sold in 2011.[footnoteRef:2]  Id. at 2-3. [2:  	Mr. Buoncristiano attached two documents to his Petition, one purporting to be a lease for the real estate for the period November 1, 1999 through October 31, 2004, and the other purporting to be a “Certificate of Completion” addressing the transfer of a Commonwealth of Pennsylvania Liquor Control Board license associated with the property.  ] 


		Referring to the ALJ’s discussion in the September 2004 Initial Decision, Mr. Buoncristiano avers that he suffered “a grave injustice . . . that the Commission should not allow to exist” as a result of PGW’s prolonged billing error, which injustice continues to burden him with a “huge bill that was inaccurate.”  Id. at 5.  Claiming he was only recently able to ascertain the amount of the outstanding bill, he requests an opportunity to explain the circumstances of his bill and the reason for his failure to follow through with his Complaint.  He also requests an opportunity to discuss the bill and a settlement and/or payment plan with PGW, which he avers has refused to discuss a settlement.  Id. at 4-5.

In its Answer, PGW repeatedly asserts that the Petitioner consistently identified 3180 Grant Avenue not only as his service address for gas service but also as his address for service of process on matters before and from this Commission.  See, e.g., Answer at 1-4, 6-7.  Moreover, contends PGW, at no time did the Petitioner notify the Commission of a change of address, and in fact, he continues to use that address for service of process today.  Id. at 3, 6.  PGW emphatically denies all suggestions that the Petitioner did not receive notice of the hearing, the September 2004 Initial Decision, PGW’s exceptions to that decision, or the Order in Buoncristiano v. PGW.  Rather, contends PGW, Mr. Buoncristiano’s “concern with this matter now comes about as he has ‘sought financing from the Port Richmond Savings to upgrade 3180 Grant Avenue[.]’”  Id. at 5, quoting Petition at 2.  According to PGW, this demonstrates that Mr. Buoncristiano’s Petition is simply a collateral attack aimed at avoiding the municipal lien PGW filed against the property, a matter over which PGW states the Commission has repeatedly acknowledged it lacks jurisdiction.  Id.  

The matter originally complained of by Mr. Buoncristiano had been the subject of a BCS informal complaint investigation and the bill was corrected by PGW.  Mr. Buoncristiano failed to prosecute his formal complaint appealing that decision and continues today to use that same address to which all process he denies receiving was served.[footnoteRef:3]  For these reasons, PGW concludes that the Petitioner presents no exceptional circumstances that merit providing him “yet another opportunity to have his ‘day in court’ when he has clearly chosen not to participate.”  Id. at 9. [3:  	PGW notes that prior to filing this Petition, Mr. Buoncristiano had filed another formal complaint in January 2015 seeking to reverse the original BCS decision and had again used the same address for service of process.  That matter is being held in abeyance pending disposition of this Petition.  Answer at 3.] 


Disposition

In her September 2004 Initial Decision, the ALJ was highly critical of PGW’s billing error, to which PGW fully admitted.  Concluding, however, that Mr. Buoncristiano failed to prosecute his complaint and apparently ceased being a customer of record at his identified service address as of July 1, 2003, rendering him no longer eligible for a Commission-mandated payment arrangement, the ALJ expressed concern over Mr. Buoncristiano’s immediate liability for the outstanding balance.  The ALJ stated as follows in her September 2004 Initial Decision:

I have gone through this historic and legal and factual discussion so as to be able to differentiate this complaint from ability-to-pay complaints, and Commission policies developed with regard to their litigation.  In particular, the ALJ does not deem it advisable to dismiss this case with prejudice, and while Buoncristiano must be liable for his final balance, the ALJ opines that some months may be allowed for payment.


			*	*	*

In the ALJ’s opinion, the Commission may do an injustice by dismissing this complaint with prejudice, and making his liability for the back bill immediate.  PGW was so much at fault here that it seems unfair to use punitive procedural measures against the Complainant, even if he did not appear or comply with the BCS decision.  

Therefore, the ALJ will not dismiss the complaint with prejudice, and will allow a small period of time for repayment.

September 2004 Initial Decision at 10, 13-14.  The ALJ ordered PGW to send a bill to Mr. Buoncristiano for $33,072 or a different amount if further corrections were made, which Mr. Buoncristiano was directed to pay ninety days after the date of the bill.  Id. at 15.

Although Mr. Buoncristiano states his belief that under our “decisions and legal precedent he has articulated reasons for relief under 52 PA Code [sic] 5.572[,]” he presents neither a discussion of any such decisions nor a citation to any precedent.  Petition at 4.  He avers only that he “did not avoid having his day in court” and that he was “unaware of the court proceedings and unfortunately did not follow up with further communication with the commission.”  Id.

We are not persuaded by the facts and argument presented in Mr. Buoncristiano’s Petition that an injustice has been served or that he has been denied the process due him.  As the ALJ noted in her September 2004 Initial Decision, all process was initiated on Mr. Buoncristiano using the address and contact information he provided.  September 2004 Initial Decision at 2-3 Finding of Fact Nos. 1-2, 4-8.  As we affirmed in our decision adopting that Initial Decision, as modified, the hearing notice was sent by first class mail to the address Mr. Buoncristiano used on his informal and formal complaint and was not returned.  It, therefore, enjoyed the presumption of receipt.  Buoncristiano v. PGW at 6.  If, as Mr. Buoncristiano seems to allude, he was not resident at that address and was not forwarded or provided notice of important documents sent there, it is, to us, counterintuitive at best and implausible at worst that he would nevertheless continue to use that address as he does for purposes of seeking redress for the same complaint over ten years later.  

We also find implausible Mr. Buoncristiano’s explanation that he did not understand the ramifications of staying in contact with the Commission and only recently became aware of the adverse Initial Decision, Final Order, and total amount due.  Mr. Buoncristiano clearly understood the process sufficiently at the informal complaint level, where he was issued an adverse decision by our BCS and knew enough to timely appeal that decision with the filing of his formal complaint.  Moreover, even if we accept as true his averment that he left not only that service address but also PGW’s service territory and was not forwarded any information, Mr. Buoncristiano knew that he had an adverse decision against him that rendered him liable for PGW’s bills for service as corrected.  Clearly a more timely effort to follow up with the Commission was a reasonable option to pursue over allowing the debt to hang over him or somehow self-resolve.  

While Mr. Buoncristiano now seeks an opportunity to “settle the charges and/or engage in a payment plan,” Petition at 5, we note that he walked away from a BCS payment arrangement that allowed payment over a period of time up to nine years.  September 2004 Initial Decision at 2.  In the intervening period, it appears that he had no regard for that outstanding bill until his effort to obtain financing for the property was obstructed by an outstanding lien.  Answer at 5.  Mr. Buoncristiano aptly used our process through the informal complaint and appeal (formal complaint) stages.  We believe, therefore, that he understood our process and its ramifications but made a decision to walk away from it for ten years until having untimely decided to seek assistance out of necessity due to the reemergence of the approximately $33,000 in outstanding bills.

Short of appealing to our sense of justice, the Petitioner presents no argument to support his request for relief.  In Champlin v. PPL Electric Utilities Corporation, 2013 WL 5488627 (Pa.P.U.C.) (Champlin), we denied a petition for rescission filed by a complainant who had failed to participate in his scheduled telephonic evidentiary hearing.  Citing Feleccia, we held that the relief of rescission should be granted only where the circumstances warranted special relief.  In Champlin, the petitioner sought to rescind an order dismissing his complaint with prejudice for failure to prosecute within weeks of its entry, contending that after missing the call from the Commission the day of the hearing, he made several attempts to call back but was unsuccessful.  We held as follows:  

	Out of concern for the waste of the Commission’s (and Respondents’) time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  However, we have also declined to dismiss complaints with prejudice if the complainants made good faith attempts to reach their hearings on time.

*	*	*

Given the fact that the Complainant failed to answer the ALJ’s two attempted calls and did not participate in the scheduled hearing, there was a sufficient basis for the ALJ to dismiss the Complaint for failure to prosecute.  Furthermore, the Complainant’s Petition fails to raise additional information which leads us to believe that the Complainant made a good faith effort to attend the scheduled hearing.  Therefore, we shall decline to exercise our discretion to vacate the ruling which dismissed the Complaint with prejudice.

Champlin at **4-5 (citations omitted).

We are also persuaded by our decision in Allen v. PECO Energy Company, 2006 WL 1408346 (Pa.P.U.C.).  In that case, a customer filed a complaint against PECO on July 30, 2004, seeking a lower monthly payment arrangement following a decision by BCS that required an initial payment of $355 and thereafter a monthly payment of $122 plus $15 towards her arrears.  Following a continuance of the first hearing granted at the complainant’s request, further service from the Commission to the complainant’s service address was returned with a notation that the delivery was “Attempted Not Known.”  In a September 15, 2005 Initial Decision, the ALJ dismissed the complaint with prejudice, rendering the full outstanding balance of over $1,500 due upon entry of a Final Order, a decision that became final by operation of law when no exceptions were filed.  Within five months the complainant filed a petition for rescission seeking a payment arrangement.  In that case, we declined to provide the relief requested, finding that the complainant had requested that PECO shut off her service on June 15, 2005, almost one year after her complaint was filed, leaving behind an outstanding balance of $1,586.56, and concluding that as the complainant was no longer a customer of PECO, the utility was not obliged to provide her a payment arrangement.   

We find similarly here that the Petitioner failed to raise information that leads us to believe he made a good faith effort to resolve his outstanding complaint against PECO in any manner, let alone a timely one.  Moreover, the Petitioner has admitted that he is a former customer of PGW who left unresolved an outstanding bill of approximately $33,000 following his timely review and appeal of a determination by our BCS.  Upon our consideration of the totality of the circumstances here, the Petitioner has not demonstrated that he warrants our grant of the special relief he requests.

We conclude that the Petitioner has failed to set forth any justification for us to exercise our discretion and grant the extraordinary relief of upsetting our Final Order in Buoncristiano v. PGW.  We therefore deny the Petition.

Conclusion

Based upon the foregoing discussion, we shall deny Mr. Buoncristiano’s Petition; THEREFORE,

IT IS ORDERED:

1. That the Petition for Rescission filed by Albert Buoncristiano on July 16, 2015, is denied, consistent with this Opinion and Order.

2. That our Order in Buoncristiano v. Philadelphia Gas Works, Docket No. F-01061153 (Order entered November 5, 2004), remains final and in effect.

3.	That the Secretary’s Bureau shall mark this proceeding closed. 
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					Rosemary Chiavetta
					Secretary

ORDER ADOPTED:  January 28, 2016

ORDER ENTERED:  January 28, 2016

(SEAL)
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