PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


	
	Public Meeting held January 28, 2016



	Commissioners Present:

Gladys M. Brown, Chairman
Andrew G. Place, Vice Chairman
Pamela A. Witmer
John F. Coleman, Jr.
Robert F. Powelson


	


	Angela DeLeon

	F-2012-2287367

	v.

	

	PECO Energy Company
	




OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Angela DeLeon (Complainant) filed on September 22, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued on August 20, 2015, in the above-captioned proceeding.  Replies to the Complainant’s Exceptions were filed by PECO Energy Company (PECO or the Company) on October 1, 2015.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, as modified, consistent with this Opinion and Order. 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On February 4, 2012, the Complainant filed a Formal Complaint (Complaint) against PECO,[footnoteRef:1] in which she alleged that there were incorrect charges on her bills for gas and electric service provided to her by the Company.[footnoteRef:2]  The Complainant expressed particular concern regarding bills received in August and September of 2011 for $345.54 and $1,355.94, respectively.  The Complainant also expressed concern regarding her enrollment in PECO’s Customer Assistance Program (CAP) and budget billing, as well as a payment agreement established for her by PECO. [1: 		The Complaint was served on PECO on February 9, 2012.
]  [2: 		The Complaint is a timely appeal of the December 22, 2011 decision issued by the Commission’s Bureau of Consumer Services (BCS) at Case No. 2897609.] 


		On February 29, 2012, PECO filed an Answer to the Complaint, in which it denied the material allegations made therein. 

		On June 12, 2012, the initial telephonic hearing was convened as scheduled.  After the receipt of limited testimony from the Complainant, the hearing was adjourned to provide additional time for the Complainant to serve copies of her exhibits on PECO.

		On March 5, 2013, a further telephonic hearing was convened.  After the hearing commenced, counsel for PECO offered a verbal motion to have this proceeding conducted as an in-person hearing before an ALJ at the Commission’s Philadelphia office in order to allow the Parties to more easily manage the examination and introduction of the numerous exhibits that each Party had submitted to the ALJ and intended to offer into evidence.  By Order dated March 11, 2013, ALJ Johnson granted the motion.

		On March 26, 2013, an in-person evidentiary hearing was held before ALJ Cynthia Williams Fordham.  The Complainant appeared pro se, testified on her own behalf, and introduced four exhibits, all of which were admitted into the record.[footnoteRef:3]  PECO was represented by counsel, presented the testimony of one witness, and introduced thirteen exhibits, all of which were admitted into the record.  The proceeding generated a transcript of 167 pages.  The record closed on April 23, 2013. [3: 		Each of the Complainant’s four exhibits contained numerous subparts, each of which was separately marked for identification.
] 


		On August 20, 2015, the Commission issued the Initial Decision of ALJ Fordham, which dismissed the Complaint in its entirety.  I.D. at 13-14.  

		On September 4, 2015, the Complainant requested an additional two weeks to file Exceptions in order to allow time for her to consult an attorney.  PECO had no objection to the request.  Accordingly, by Secretarial Letter dated September 4, 2015, the Commission granted the Complainant’s request and extended the deadline for filing Exceptions from September 9, 2015, to September 23, 2015, pursuant to the Commission’s Regulation at 52 Pa. Code § 1.15, which permits the Commission to grant an extension of time for good cause shown before the pertinent time period has expired.  In addition, PECO was given ten days to file Replies to Exceptions, or until October 5, 2015.

		As noted, the Complainant filed her Exceptions to the Initial Decision on September 22, 2015,[footnoteRef:4] and PECO filed Replies to Exceptions on October 1, 2015.   [4: 	On September 24, 2015, the Commission’s Secretary’s Bureau issued a letter to the Parties stating that it had received a second set of Exceptions from the Complainant that did not contain a certificate of service or other indication that the Exceptions had been served on the Company.  Accordingly, the Secretary’s Bureau enclosed a service copy of the Exceptions with the Secretarial Letter, and confirmed that the Company had until October 5, 2015, to file Replies to Exceptions.] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co‑equal value or “weight,” the Complainant’s burden of proof has not been satisfied.  The Complainant now must provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Fordham made thirty-six Findings of Fact and reached three Conclusions of Law.  I.D. at 5-8, 13.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 

		In her Initial Decision, ALJ Fordham first addressed the Complainant’s contention that PECO mistakenly had removed her from CAP in November of 2010 (see Tr. at 71-72, 84-85).  The ALJ stated that PECO sent correspondence to the Complainant at that time explaining that her $293.00 CAP payment was past due, and therefore, the Complainant had notice that her participation in CAP was in jeopardy.  I.D. at 10 (citing Complainant Exh. 2G).  The ALJ then noted that the Complainant was removed from CAP on November 29, 2010, for failing to recertify, and that PECO sent her correspondence on that date explaining why she had been removed from the program.  I.D. at 10 (citing Tr. at 100; Complainant Exh. 2I; PECO Exhs. 2, 4, and 8).  The ALJ explained that the Complainant was not enrolled in CAP between November, 2010 and March, 2011, but was reenrolled on March 25, 2011, when PECO received a completed CAP application and income verification information from the Complainant.  I.D. at 10 (citing Tr. at 101; PECO Exhs. 2 and 8).  The ALJ found that the Complainant failed to show that she had recertified for CAP prior to November of 2010, and therefore, PECO did not err when it removed her from the program at that time.  I.D. at 10.

		The ALJ next addressed the Complainant’s concern regarding her removal from PECO’s budget billing option (see Tr. at 86).  According to the ALJ, the evidence of record shows that the Complainant was on budget billing from January 2009 through November 2010, after which she was removed from budget billing due to late bill payments in November and December of 2010.  The ALJ stated that the Complainant had not presented evidence to show that these payments were made on time.  The ALJ noted that when the Complainant was removed from budget billing in December of 2010, her deferred budget balance[footnoteRef:5] was $161.51 and her current charges were $389.18, resulting in a total bill of $550.69, payment of which was due by January 12, 2011.  I.D. at 12 (citing Tr. at 107).  The ALJ found that the Complainant failed to show that she did not have a deferred budget balance in December of 2010, or that the current charges were incorrect.  I.D. at 12. [5: 		The deferred budget balance is the cumulative difference between the amount a customer pays under budget billing and the amount of the customer’s actual bills.  Tr. at 102-103.] 


		The ALJ next addressed the Complainant’s dispute of several bills that she received between December of 2010 and April of 2011.  The ALJ found that the Complainant was not enrolled in CAP or budget billing during this time period, and that her bills were based on actual meter readings.  The ALJ also found that since the Complainant was no longer on the budget at this time, she was required to pay the deferred balances.  The ALJ concluded that the Complainant failed to prove that there were incorrect charges on her bills.  I.D. at 12.

		Finally, the ALJ addressed the Complainant’s denial that she had consented to various payment agreements that PECO established on her account, and her objection to the charges applied to her account under these agreements (see Tr. at 65-66, 70, 76, 83-86, 88).  The ALJ noted that the first of these payment agreements was established in April 2011 on a balance of $829.22.  The ALJ stated that if the Complainant had not agreed to this payment arrangement, PECO would have required her to pay the entire balance.  I.D. at 12 (citing Tr. at 110).  

		The ALJ stated that the second payment arrangement established for the Complainant was issued on December 9, 2011, as a part of PECO’s CAP Rate In-Program Arrears Forgiveness Program.  The ALJ explained that under this program, PECO forgave $423.16 of the Complainant’s then-current balance, and was then placed on a payment arrangement for the remaining $1,000.00 balance.  Under this arrangement, the Complainant was required to pay her budget bill plus $16.67 a month on the outstanding balance.  I.D. at 12-13 (citing Tr. at 88; PECO Exhs. 1 and 12). 

		The ALJ concluded that the Complainant failed to show that she did not agree to the first payment arrangement to keep her service.  The ALJ further found that PECO had shown that the second payment arrangement was part of a company-wide program to reduce CAP arrearages, which benefitted the Complainant.  I.D. at 13

		Based on her analysis and findings as discussed above, the ALJ determined that the Complaint should be dismissed in its entirety.  Id. at 13-14.

Exceptions and Replies

		In her Exceptions,[footnoteRef:6]  the Complainant contends that there are inconsistencies and discrepancies in the Initial Decision, and appears to question some of the information set forth in the exhibits presented by PECO in this proceeding. The Complainant asks that her exhibits be reviewed in order to verify the various discrepancies that allegedly appear in the Initial Decision and the PECO exhibits.  Exc. at 1. [6: 		We note that the format of the Exceptions does not strictly comply with Section 5.533(b) of our Regulations, which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  Nevertheless, because the Complainant is not represented by legal counsel in this proceeding, we will accept the Exceptions as filed, pursuant to Section 1.2(a) of our Regulations, which mandates that our Regulations be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa. Code § 1.2(a).] 


		The Complainant raises specific issues regarding her enrollment in the CAP program and the details of the payment agreements that PECO established for her.  The Complainant also argues that there are inaccuracies in a chart presented in the Initial Decision that depicts a billing and payment history relating to the Complainant’s PECO account from March 2009 through December 2010.  Finally, the Complainant objects to the fact that PECO introduced thirteen exhibits at the March 26, 2013 hearing before ALJ Fordham, while the Company previously had presented only twelve of these thirteen exhibits at the hearings before ALJ Johnson.  Id. at 1-4.

		In its Replies to the Complainant’s Exceptions, PECO contends that the Complainant was given the opportunity to present her bills and testimony at the hearing in order to support her allegations of incorrect billing by PECO.  PECO argues that “[t]here is a 167-page transcript demonstrating several hours of testimony where the Complainant and ALJ Fordham walked through the bills and billing statements to determine whether the Complainant’s billing was correct.” R. Exc. at 2.  PECO asserts that the ALJ correctly determined that the Complainant failed to demonstrate that her bills were incorrect, and that the record reflects that the Complainant incurred the balance in dispute.  Id. at 2.

		As for the Complainant’s concern regarding the additional exhibit that PECO introduced at the March 25, 2013 hearing, PECO argues that in her March 12, 2013 pre-hearing order, ALJ Fordham instructed the Parties to bring copies of the documents they wished to present as evidence to the hearing, and noted that she already had copies of PECO’s Exhibits 1 through 12.  PECO states that it chose to submit an additional exhibit marked as Exhibit 13, which contained the Complainant’s billing statements in chronological order.  PECO asserts that the Complainant was provided copies of all thirteen of the Company’s exhibits, and that the transcript reflects that PECO presented and referred to the bills contained in Exhibit 13.  PECO further asserts that ALJ Fordham referenced its Exhibit 13 at the hearing as well as in her Initial Decision.  Accordingly, PECO contends that the Complainant has no legitimate exception on this issue.  Id. at 4.

Disposition

		Based on our review of the record in this proceeding, we find no merit in the Complainant’s Exceptions.  We will address each of the Complainant’s arguments individually.

		The Complainant first appears to contend that the Initial Decision denies that she was enrolled in the CAP program in 2012, and asks that her 2012 billing statements be reviewed in order to confirm that she was, in fact, enrolled in CAP during that time period.  We find nothing in the Initial Decision that states that the Complainant was not enrolled in CAP during 2012.  The record indicates that the Complainant was initially enrolled in CAP on September 29, 2008, and was removed from the program on November 29, 2010, for failure to meet the recertification requirements.[footnoteRef:7]  However, PECO received a completed CAP application and income verification information from the Complainant on March 25, 2011, and she was reinstated in the program.  The record is clear that the Complainant remained in the CAP program from that point until March 25, 2013, at which time she was required to submit information to be recertified in the program.[footnoteRef:8]  Tr. at 99-101, 129-131, 145-146, 148; PECO Exhs. 2 and 13.  There is nothing on the record or in the Initial Decision that indicates that the Complainant was not enrolled in CAP in 2012, and in fact, PECO’s witness specifically stated that the Complainant was enrolled in the program throughout that year.  Tr. at 131.  Thus, the Complainant’s concern is unfounded, and her exception on this issue will be denied. [7: 		As noted above, the ALJ stated that PECO sent correspondence to the Complainant explaining that her $293.00 CAP payment was past due, and therefore, the Complainant received notice that her participation in CAP was in jeopardy.  I.D. at 10 (citing Complainant Exh. 2G).  However, the correspondence in question — a letter dated November 19, 2010 — informed the Complainant that she would be removed from budget billing and her service would be shut off if she did not make the $293.00 payment.  Complainant Exh. 2G.  There was nothing in the letter that stated that her participation in the CAP program was in jeopardy due to her failure to make the payment.  We will modify the Initial Decision accordingly.
]  [8: 		At the March 26, 2015 hearing, PECO’s witness indicated that the Company did not receive the information to recertify the Complainant as of that date.  However, the Complainant stated that she faxed the information to PECO on March 20, 2015.  Tr. at 148.] 


		The Complainant next disputes several entries in a chart that the ALJ provided in the Initial Decision, which sets forth a history of the budget bills, actual bills, cumulative deferred budget balance, and payment amounts relating to the Complainant’s account for each month from January, 2009 through December, 2010.  Specifically, the Complainant argues that the payment amounts listed for a number of the months in the chart do not match the actual amounts she paid on the bills issued in those months.  The Complainant’s confusion appears to lie in the fact that for each month in the chart, the payment listed on that line is the amount the Complainant paid during that month for the bill issued the previous month, rather than for the bill issued during the month listed on that line in the chart.  Thus, in some instances, the payment amount shown on a given line of the chart does not match the amount of the bill listed on that line, because the payment amount relates to the bill for the previous month shown on the line above.  While the Complainant may have preferred that the payment amount match the billed amount for each line of the chart, our review of the chart reveals no errors or inaccuracies, even though the presentation of the data may appear confusing at first.  Therefore, we will deny the Complainant’s Exception on this issue.

		The Complainant next takes issue with the information set forth in PECO’s Exhibit 3, which presents a history of the payment agreements established by PECO on the Complainant’s account.  This history describes two separate agreements, one established on April 11, 2011, which required monthly installments of $13.82, and one established on December 9, 2011, which required monthly installments of $16.67.  PECO Exh. 3.  The Complainant appears to question why a third payment agreement involving monthly installments of $15.49 was not included in this history.  The Complainant also appears to contend that the amount of these monthly installments never appeared on her bills.

		A review of the record indicates that the payment agreement to which the Complainant refers was not a new agreement, but rather, represented the reinstatement of the April 11, 2011 agreement on October 17, 2011, after that agreement was discontinued on September 19, 2011, when the Complainant failed to make a timely payment.  Upon reinstatement, the installment amount changed from $13.82 to $15.49 because the amount of the Complainant’s account balance on which the agreement was based had changed when the agreement was discontinued.  Tr. at 121-122; PECO Exh. 1 at 3; Complainant Exh. 1H.  Because this was not a new payment agreement, it does not show up as such in the payment agreement history set forth in PECO Exhibit 3.  In addition, we find the Complainant to be mistaken in her contention that the $15.49 installment amounts never appeared on any of her bills.  A review of the Complainant’s bills dated October 20, 2011 and November 18, 2011 indicates that this installment amount is clearly included as part of the total amount of these bills.  PECO Exh. 13.  For these reasons we will deny the Complainant’s Exception on this issue.

		The Complainant’s next Exception appears to deal with a bill she received dated August 20, 2014.  However, as the Complainant herself recognized, this bill was received long after the March 26, 2013 hearing, and sixteen months after the record closed in this proceeding.  Because we are prohibited from looking beyond the record to consider evidence not previously supplied, we cannot consider the Complainant’s argument regarding her August, 2014 bill.  See 52 Pa. Code § 5.431.  Accordingly, we will deny this Exception.

		In her final Exception, the Complainant objects to PECO’s introduction of its Exhibit 13 into the record during the March 26, 2013 hearing, because the Company did not present or discus this exhibit at the prior hearings before ALJ Johnson.  However, as PECO argues, the Company properly introduced its Exhibit 13 at the hearing, and its witness discussed a number of bills that were included in that exhibit.  Tr. at 129-131, 153-158.  Nothing prohibited PECO from introducing an additional exhibit into the record at the March 25, 2013 hearing that was not introduced at the prior hearings before ALJ Johnson.  Moreover, the Complainant explicitly stated that she did not object to the admission of Exhibit 13 into evidence.  Id. at 165-166.  Accordingly, we will deny the Complainant’s Exception on this issue.

		Finally, as noted above, the ALJ addressed the Complainant’s objection to several bills that she received between December 2010 and April 2011.  The ALJ found that the Complainant failed to prove that there were incorrect charges on these bills.  I.D. at 12.  While the Complainant offered no Exception on this issue, we wish to point out that the Complainant’s dispute appeared to encompass bills she received over a much broader time period than the five months specifically noted by the ALJ.  These included bills for $345.54 and $1,355.94, dated August 22, 2011,[footnoteRef:9] and September 21, 2011, respectively, to which the Complainant objected in her original Complaint, as well as a number of bills issued subsequent to these dates.  Tr. at 61-96, 149-155, 158-162.  However, a review of the record indicates that PECO’s witness adequately explained the origin and development of these bills, and therefore, we find that they were properly calculated.  Tr. at 114-158; PECO Exh. 1. [9: 		In her Finding of Fact No. 27, the ALJ stated that the Complainant called PECO to dispute a bill in the amount of $345.00 dated August 22, 2014.  However, as noted, the bill in question was issued in the amount of $345.54 and was dated August 22, 2011.  We will modify Finding of Fact No. 27 accordingly.] 


Conclusion

In light of the above discussion, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the Initial Decision, as modified, consistent with this Opinion and Order; and (3) dismiss the Complaint; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Angela DeLeon, filed on September 22, 2015, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued on August 20, 2015, is adopted as modified, consistent with this Opinion and Order.

3. That the Formal Complaint against PECO Energy Company, filed by Angela DeLeon on February 4, 2012, is dismissed.

4. That the proceeding at Docket No. F-2012-2287367 be marked closed.


[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: January 28, 2016
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