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INITIAL DECISION

Before

Marta Guhl

Administrative Law Judge

INTRODUCTION



This decision dismisses the Complaint of Marla R. Brown against Philadelphia Gas Works.  Philadelphia Gas Works acted in compliance with the Commission’s regulations and orders related to the medical certification provided for the Complainant.
HISTORY OF THE PROCEEDING

On June 29, 2015, Marla R. Brown (Complainant or Ms. Brown) filed a Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or Respondent).  The Complainant indicated that there was an issue with a medical certification that she requested from the Respondent, where PGW failed to fax a form to the Complainant’s physician in a timely manner.  

The Formal Complaint is a timely appeal of a Bureau of Consumer Services (BCS) decision issued on May 18, 2015 at Case No. 3297166.  The decision dismissed the informal complaint related to the issue of medical certification, indicating that the Complainant had not given the Respondent sufficient time to receive the medical form.  

PGW filed an Answer on July 30, 2015.  The Answer admits that the Respondent provides gas service to the Complainant at the Service Address.  The Answer denies that PGW acted improperly with respect to the medical certification.  

By Hearing Notice dated August 14, 2015, the Commission scheduled this matter for an initial hearing on Thursday, October 8, 2015 at 10:00 a.m. and assigned the case to me.  I issued a Prehearing Order dated August 19, 2015, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I conducted a hearing on October 8, 2015, at 10:00 a.m. as scheduled.  The Complainant appeared pro se and presented testimony.  The Complainant did not present any exhibits at the hearing.  Laureto Farinas, Esquire, represented PGW, which presented one witness who sponsored four exhibits that were admitted into the evidentiary record.  
The initial hearing resulted in a transcript of 45 pages.  The record closed on November 2, 2015, when I received a copy of the transcript.    

FINDINGS OF FACT

1. The Complainant in this case is Marla R. Brown.  

2.
The Respondent in this case is Philadelphia Gas Works.   

3.
The Complainant resides at 2561 North Patton Street, Philadelphia, Pennsylvania 19132 (Service Address).  Tr. 8.  

4.
On October 14, 2014, the Complainant’s account was placed on a seven day preliminary medical hold.  Tr. 27; PGW Exh. 1.  

5.
The Respondent’s policy is to provide the customer with a preliminary medical hold of seven days after the customer informs PGW that there is a medical condition in the household.  Tr. 28-29.  

6.
This initial hold prevents the Respondent from terminating service for the customer during that time period.  Tr. 28.  

7.
During the seven day hold, it is the customer’s responsibility to provide the Respondent with a doctor’s name and fax number so that a medical certification form can be provided to the doctor.  Tr. 29.   

8.
If the medical certification form is returned by the physician within the seven day hold, then PGW will place the account on a medical certification for a 30 day period.  Tr. 29.   

9.
On October 15, 2014, the Complainant contacted PGW with her doctor’s fax number and the medical certification form was faxed to Dr. Anoop Joseph at 215-707-6862.  Tr. 30; PGW Exh. 1.  

10.
On October 17, 2014, the Complainant contacted PGW again to have the medical certification form re-faxed to her physician which was done at that time.  Tr. 30; PGW Exh. 1.

11.
On October 20, 2014, the Complainant filed an informal complaint with BCS.  Tr. 31; PGW Exhs. 1 & 4.  

12.
On October 21, 2014, the medical certification form was received by the Respondent.  Tr. 31; PGW Exh. 1.  

13.
The Respondent placed a PUC hold on the Complainant’s account after the informal complaint.  Tr. 31.  
14.
The PUC hold on the account is up to a year in length and thus, made the medical certification hold unnecessary because the PUC hold was for a longer time period than the medical certification hold.  Tr. 32.    
DISCUSSION

The Public Utility Code, 66 Pa.C.S. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

The Complainant alleges that the Respondent created a life and death situation when it failed to fax a medical certification form to her physician in a timely manner.  Her testimony indicated that she called to have the form faxed and had to call again a few days later to have the form re-faxed because her doctor had not received the form.  The Complainant contends her health problems are serious and she cannot be without gas service.  She acknowledged that her doctor’s office did receive the form after the second telephone call to the Respondent and that the doctor’s office did complete the form and returned it to PGW.  
Ms. Crawford, PGW’s witness, testified that on October 14, 2014, the Complainant’s account was placed on a seven day preliminary medical hold.  Tr. 27; PGW Exh. 1.  On October 15, 2014, the Complainant contacted PGW with her doctor’s fax number and the medical certification form was faxed to Dr. Anoop Joseph at 215-707-6862.  Tr. 30; PGW Exh. 1.  On October 17, 2014, the Complainant contacted PGW again to have the medical certification form re-faxed to her physician, which was done at that time.  Tr. 30; PGW Exh. 1.  On October 20, 2014, the Complainant filed an informal complaint with BCS.  Tr. 31; PGW Exhs. 1 & 4.  Then, on October 21, 2014, the medical certification form was received by the Respondent.  Tr. 31; PGW Exh. 1.  The Respondent placed a PUC hold on the Complainant’s account after the informal complaint.  Tr. 31.  The PUC hold on the account is up to a year in length and thus, made the medical certification hold unnecessary because the PUC hold was for a longer time period than the medical certification hold.  Tr. 32.     

Ms. Crawford also testified that the Respondent’s policy is to provide the customer with a preliminary medical hold of seven days after the customer informs PGW that there is a medical condition in the household.  Tr. 28-29.  This initial hold prevents the Respondent from terminating service for the customer during that time period.  Tr. 28.  During the seven day hold, it is the customer’s responsibility to provide the Respondent with a doctor’s name and fax number so that a medical certification form can be provided to the doctor.  Tr. 29.  If the medical certification form is returned by the physician within the seven day hold, then PGW will place the account on a medical certification hold for a 30 day period.  Tr. 29.   

Based on the evidence presented, the Complainant has failed to demonstrate by a preponderance of the evidence that PGW’s conduct violated the Public Utility Code or Commission regulations.  I reach this conclusion for two reasons.

First, there is nothing in the record to indicate that the Complainant was in danger of having her service terminated.  All of PGW’s evidence indicates that the Complainant’s medical certification form was returned by the Complainant’s doctor within the seven day preliminary medical hold, which is the Respondent’s policy.  However, in this instance, the Complainant did not allow PGW sufficient time to receive the medical certification form before she filed her informal complaint with BCS.  
Second, the Respondent is not even required by the Commission’s regulations to provide a customer with a seven day preliminary medical hold.  According to Commission regulation, if, prior to termination of service, a utility employee is informed that an occupant is seriously ill or is affected with a medical condition which will be aggravated by a cessation of service and that a medical certification will be procured, termination may not occur for at least 3 days.  If a certification is not produced within that 3-day period, the utility may resume the termination process at the point when it was suspended.   52 Pa.Code § 56.352. 
Based on the evidence presented, the Complainant has failed to demonstrate by a preponderance of the evidence that PGW failed to provide her with a medical certification form in a timely manner, in violation of the Public Utility Code, Commission regulations and orders.  To the contrary, PGW provided the Complainant’s doctor with the required form which was returned to the Respondent within the seven day preliminary medical hold, which is more than is required by the relevant regulations.   
I conclude that the Complainant has failed to establish by a preponderance of the evidence that PGW violated the Public Utility Code or Commission regulations with respect to her medical certification.  Since the Complainant has failed to demonstrate that PGW violated any Commission regulations or orders, I will deny her Complaint and enter the following Order.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. § 701.



2.
The burden of proof in this proceeding is on the Complainant.  66 Pa.C.S. § 332(a).



3.
If, prior to termination of service, a utility employee is informed that an occupant is seriously ill or is affected with a medical condition which will be aggravated by a cessation of service and that a medical certification will be procured, termination may not occur for at least 3 days.  If a certification is not produced within that 3-day period, the utility may resume the termination process at the point when it was suspended.  52 Pa.Code § 56.352. 


4.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa.C.S. §332(a).

ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint of Marla R. Brown against Philadelphia Gas Works at Docket No. F-2015-2492388 is denied and dismissed.



2.
That the docket at Docket No. F-2015-2492388 is marked closed.

Date:
January 22, 2016




/s/













Marta Guhl








Administrative Law Judge
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