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Whemco-Steel Castings, Inc.		 		:
							:
	v.						:		C-2014-2459527		
							:
Duquesne Light Company				:



SECOND PREHEARING ORDER

		On December 23, 2014, Whemco-Steel Casting, Inc., (Complainant or Whemco) filed a formal complaint against Duquesne Light Company, (Respondent, Company, Duquesne or Duquesne Light) averring, inter alia, that Complainant paid substantially in excess of what it should have paid to Respondent for electric distribution service provided from January 2011 through April 2014.  Whemco alleges that Duquesne wrongfully terminated, for Rate L customers, a distribution-rate discount contained in Rider No. 5 (Rider No. 5 or Rider 5) of Duquesne’s then-prevailing and Commission approved retail electric service tariff as a result of the improper implementation of a settlement of the Default Service Proceeding that covered the period January 1, 2008 through December 31, 2010.

	As relief, Whemco seeks, among other things, a refund from Duquesne under Section 1312 of the Public Utility Code (“Code”) in the amount of $2,480,374.16, plus interest on all unpaid amounts.  On January 21, 2015, Respondent filed an answer and new matter to the formal complaint, denying that Complainant has over paid Respondent for electric distribution service provided from January 2011 through April 2014.  Respondent raises various affirmative defenses in its new matter.  On February 10, 2015, Complainant filed a reply to new matter of Respondent.	
	
               	A telephone hearing notice was issued on March 27, 2015, scheduling an initial hearing in this proceeding for May 7, 2015 at 10:00 a.m.  
On April 17, 2015, Complainant filed a Motion of Whemco-Steel Casting, Inc. to Determine Sufficiency of Duquesne Light Company Responses to Requests for Admission Set 1 (Motion to Determine Sufficiency).  Complainant sought an order that the answers to request for admissions R-1 through R-17 did not comply with 52 Pa.Code § 5.350, and accordingly that the answers to those requests be deemed admitted. 
  
An interim order was issued on April 21, 2015, converting the initial hearing to a prehearing conference.  A hearing notice was issued on April 15, 2015, converting the initial hearing to a prehearing conference.  By interim order dated April 23, 2015, Respondent was directed to file any response to the Motion to Determine Sufficiency by 3:00 p.m. on May 5, 2015, and ordered that argument on the Motion to Determine Sufficiency and any response, would be heard at the time of the prehearing conference on May 7, 2015.

The prehearing conference was convened as scheduled on May 7, 2015.  Prior to hearing argument on the Motion to Determine Sufficiency, the Parties were asked to confer in an effort to resolve the outstanding issues regarding the motion.  The Parties were able to agree, with regard to responses to requests for admissions 1, 2, 3, 9, 10 and 11, that the Parties would confer and amend the responses, or in the alternative, request a ruling on the motion regarding those responses at the prehearing conference in this proceeding.

		The Parties indicated that they could not resolve their dispute regarding responses to requests for admission 4, 5, 6, 7, 8 and 12 through 17.  Accordingly, the Parties argued their respective positions regarding those responses.   An interim order granting in part and denying in part, the motion of Whemco to Determine the Sufficiency of Duquesne Light’s Responses was entered on June 1, 2015 (June 1 Interim Order).  

	On April 29, 2015, Duquesne Light served its Interrogatories and Requests for Production of Documents, Set II (“Set II Discovery”) on Whemco.  On May 8, 2015, Whemco filed objections to Questions 2, 3, 5 and 9 of the Set II Discovery.  Duquesne Light averred it held discussions with Whemco regarding the objections.  As a result of these discussions, Duquesne Light agreed to withdraw Questions 5 and 9.  However, the Parties were not able to reach a compromise regarding Questions 2 and 3.  

		On May 18, 2015, Duquesne Light filed a Motion to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company on Whemco-Steel Castings, Inc., Set II (Motion To Compel Set II).  Whemco filed an answer to the Motion to Compel on May 26, 2015. 

	On June 1, 2015, the undersigned Presiding Officer issued an interim order granting in part and denying in part Whemco’s Motion to Determine Sufficiency of Duquesne’s Responses to its Requests for Admission Set 1.  

		On June 2, 2015, the undersigned Presiding Officer issued an interim order establishing a tentative litigation schedule for the filing of preliminary motions and other procedural matters.  In addition, a prehearing order was entered on June 2, 2015. 

	On June 4, 2015, the undersigned Presiding Officer issued an interim order  denying the Motion of Duquesne Light Company to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company on Whemco Steel Castings, Inc., Set II.    

	On June 8, 2015, Complainant filed an Application of Whemco-Steel Castings, Inc. for Authorization to (I) Take the Deposition of Kim Titley, a Non-Party, and (II) the Issuance of a Subpoena in Connection Therewith.  The Parties engaged in discussions with regard to the Application and by email dated June 17, 2015, counsel for Complainant withdrew the Application, without prejudice.

	On June 8, 2015, Respondent filed a Petition of Duquesne Light Company for Certification of a Discovery Ruling for Interlocutory Review, for certification of the questions addressed in the interim order entered on June 4, 2015, denying Duquesne Light’s Motion to Compel.  On June 15, 2015, Respondent filed a Brief of Duquesne Light Company in Support of its Petition for Certification of a Discovery Ruling for Interlocutory Review.  Complainant filed a Brief of Whemco-Steel Castings, Inc. in Opposition to Certification of a Discovery Ruling for Interlocutory Review on June 15, 2015.  The Parties continued to engage in discovery in this proceeding and on August 27, 2015, an Interim Order was entered denying the Petition For Certification of a Discovery Ruling For Interlocutory Review.

	On July 1, 2015, Whemco and Duquesne each filed Motions For Summary Judgment.  Duquesne and Whemco each filed an answer opposing the other Parties’ Motion on July 21, 2015. 

            On July 17, 2015, Duquesne Light propounded its Set III Discovery on Whemco.  On July 29, 2015, Whemco filed its Objections to the Set III Discovery.  On August 10, 2015, Duquesne Light filed a Motion to Compel Whemco to respond to the Set III Discovery.  Whemco did not file an Answer to Duquesne Light’s August 10, 2015 Motion to Compel.  Rather, on August 14, 2015, Whemco filed responses to the Set III Discovery and stated in its Filing Letter that Duquesne Light’s August 10, 2015 Motion to Compel was moot.


	On August 24, 2015, Duquesne Light filed a Further Motion To Compel Answers To Interrogatories and Request For Production of Documents Propounded By Duquesne Light Company on Whemco-Steel Castings, Inc., Set III (Further Motion to Compel Set III).  On August 28, 2015, Complainant filed an Answer of Whemco-Steel Castings, Inc. To Motion to Compel Answers to Interrogatories and Request For Production of Documents Propounded by Duquesne Light Company.

	On September 10, 2015, an Interim Order Denying The Motion of Whemco-Steel Castings, Inc. For Summary Judgment was entered.  On the same date, an Interim Order Denying Duquesne Light Company’s Motion For Partial Summary Judgment was entered.  
		On September 29, 2015, an interim order was issued granting in part and denying in part the Further Motion To Compel Answers To Interrogatories And Requests For Production Of Documents Propounded By Duquesne Light Company On Whemco-Steel Castings, Inc., Set III.  
	
		On November 3, 2015, Duquesne Light filed an Application for Authorization to Take the Deposition of Pamela C. Polacek, a Non-Party, and for the Issuance of a Subpoena therewith.   On November 20, 2015, the Parties filed a Stipulation of Whemco-Steel Castings, Inc., and Duquesne Light, which was executed by legal counsel for the Parties.  The stipulation addresses an agreement by the Parties regarding, inter alia, an Application for Authorization to Take the Deposition of Pamela C. Polacek, Esquire, a Non-Party, and the Issuance of a Subpoena in Connection Therewith, filed by Duquesne Light Company on November 3, 2015.  An interim order was issued on December 8, 2015, approving the stipulation entered into by the Parties.  

On December 9, 2015, Whemco forwarded a letter to the undersigned Presiding Officer requesting that a further prehearing conference be scheduled.  On December 24, 2015, an interim order was entered setting a second prehearing conference for Friday, January 8, 2016.  

The second prehearing conference was convened as scheduled.  

Counsel for the Whemco and Duquesne Light attended the conference.  This Order memorializes the matters decided and agreed upon by the Parties during that conference.

Tentative Litigation Schedule

		The Parties agree upon the following litigation schedule:

			Date				Event

		January 19, 2016		Whemco Direct Testimony

		February 9, 2016		Deposition of Pam Polacek

		February 10, 2016		Depositions of Christian Slingluff and 								Robert Rosenthal (subject to modification)

		February 23, 2016		Duquesne Discovery regarding Whemco Direct 							Testimony and follow-up to deposition testimony 							(Deadline does not preclude follow-up questions to 							responses)

		March 14, 2016		Whemco Response to Discovery Requests

		March 24, 2016		Discovery Motions filed by Duquesne Light

		March 29, 2016		Whemco Responses to Discovery Motions filed by 							Duquesne Light filed by March 24, 2016

		April 15, 2016			Rulings on Discovery Motions

		May 2, 2016			Duquesne Light Responsive

		May 17, 2016			Whemco depositions of Duquesne Light Witnesses 							(in Harrisburg, with exception of Mr. Frommer, to 							be held in Pittsburgh)

		June 14, 2016			Whemco Rebuttal Testimony

		June 23-24, 2016		Hearings in Pittsburgh

		July 18, 2016			Main Briefs

		July 29, 2016			Reply Briefs
		
The Parties are reminded of the Commission’s requirements for the preparation and filing of written testimony.  52 Pa.Code § 5.412.  Written testimony must be accompanied by all exhibits to which it relates.  The above-stated dates are in-hand dates for service on the Parties and the Presiding Administrative Law Judge (ALJ).  The Parties and the Presiding ALJ will email transmission of such material, so long as the subject email is received by the time set forth above and on the date due, and provided the email is followed the next business day by sending a hard copy of the same material via first-class mail postage prepaid to the Parties designated on the Full Service List attached to this Order.  The email address of the Presiding ALJ is jeffwatson@pa.gov.  The Presiding ALJ will not accept facsimile transmissions greater than ten pages in length without prior authorization.  If in doubt, please call the office at (412‑565-3550).  The Parties are not required to provide hard copies of filings to the ALJ. 

Hearings will begin promptly at 10:00 a.m. each day.  The Parties must confer before commencement of the hearings to schedule their witnesses so as to avoid “holes” or “dead time” during the hearings. 

Discovery

		The Parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa.Code § 5.322.  If this process fails, the Parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa.Code §§ 5.321, et seq.  The Parties must not send the Presiding ALJ discovery material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the Presiding ALJ may contact the Parties and direct them to pursue informal discovery.

		The Parties may request further modification to the discovery rules, upon identifying any issues in this proceeding that would warrant such modification.

Settlement and Stipulations

		The Parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa.Code §5.231(a).  The Parties are strongly urged to seriously explore this possibility.  Submission of a Joint Settlement Petition executed by representatives of all Parties, together with all Parties’ Statements In Support of Settlement, must be filed with the Secretary for the Commission and received in-hand by the Presiding ALJ no later than 3:00 p.m. on July 29, 2016.  

		If settlement is not feasible, the Parties are encouraged to stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all Parties and conserve precious administrative hearing resources.  52 Pa.Code §§5.232 and 5.234.  All stipulations entered into by the Parties must be reduced to writing, signed by the Parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

Cross-Examination

		Friendly cross-examination or cumulative cross-examination during hearings will not be permitted.  52 Pa.Code §§ 5.76 & 5.243.

Oral Surrebuttal at Hearing

		At the second prehearing conference, Duquesne Light requested permission to take oral surrebuttal testimony at the hearing in this matter and Whemco has opposed this request.  The Parties agreed at the prehearing conference that the undersigned Presiding Officer will rule on this request by Duquesne Light prior to the hearing. 

		Duquesne Light shall file an appropriate motion detailing its request, which shall include the facts and legal authority/precedent to support its request, and including its proposed order, not later than May 20, 2016.  Should Whemco oppose the motion, after the Parties have conferred in an effort to resolve this issue after the filing of Duquesne Light’s motion, Whemco shall file an appropriate response to the motion, which shall include the facts and legal authority/precedent to opposing Duquesne Light’s request, and including its proposed order, not later than May 26, 2016.  

Briefs and Reply Briefs

		The Parties must comply with 52 Pa.Code §§ 5.501, et seq., regarding the preparation and filing of briefs.  All briefs as well as Joint Settlement Petitions and all Parties’ Statements In Support of Settlement shall include common or uniform statements of the issues and sub-issues and must include proposed Findings of Fact, with citations to the record, and proposed Conclusions of Law, as well as the proposed Order to be issued by the Commission.  Page limitations on briefs will be discussed on or before the last day of hearing.  Where possible, the Parties shall submit to the Presiding ALJ one hard copy of their briefs and one copy by email.  The electronic version of a brief must be prepared on an IBM compatible system in Microsoft Office Word 2010 format or in an earlier version of this software application.  If in doubt, please call the office of the Presiding ALJ for clarification.  All main briefs and reply briefs and Joint Settlement Petition together With All Parties’ Statements In Support of Settlement shall also identify common issues which shall be addressed by each party. 
		
Modification

		Any of the provisions of this Prehearing Order may be modified upon motion and good cause shown by any Party in interest.



Date:  February 8, 2016										
							Jeffrey A. Watson
							Administrative Law Judge
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