BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



David Hatchigian					:
							:
	v.						:			C-2015-2512918
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before 
Steven K. Haas
Administrative Law Judge


INTRODUCTION


		This Initial Decision grants a Motion for Summary Judgment and dismisses a Formal Complaint because (1) the same allegations raised in this proceeding were raised by the Complainant in a prior complaint that was settled by the filing of a Certificate of Satisfaction, and (2) documents attached to the complaint show that the complaint was filed against the wrong utility.

HISTORY OF THE PROCEEDING

		On October 30, 2015, David Hatchigian (Complainant or Mr. Hatchigian) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) wherein he identified Philadelphia Gas Works (Respondent or PGW) as the Respondent.  In his complaint, Mr. Hatchigian alleged that the Respondent is requiring that he pay thirty-six hundred dollars to have a larger gas service line installed from the street to a house located in Villanova, PA (the property).  He avers that the gas line that is currently in place is sufficient to provide the desired service.  He avers that the Respondent is engaged in extortion.

		Mr. Hatchigian attached to his complaint, among other things, copies of written correspondence between himself and representatives from PECO Energy Company in which the issues of a larger gas service line and associated costs are addressed.
    
[bookmark: _GoBack]		On November 23, 2015, PGW filed an Answer and a Motion for Summary Judgment.  In its Answer, PGW denied that it is requiring the Complainant to install a larger gas service line at a cost of thirty-six hundred dollars.  It avers that PGW does not provide service to the property in Villanova, PA.  Rather, it avers that the property at issue is in the service territory of PECO Energy Company (PECO), not PGW.  PGW denies that it has spoken with the Complainant on the topic of extending gas service to the property, and emphasizes that all of the Complainant’s communications on said topic were with PECO, not PGW.    PGW refers to correspondence between the Complainant and PECO that is attached to the complaint in support of its position.

Additionally, PGW avers in its Answer that the same allegations in this proceeding were raised by the Complainant in a prior proceeding at Docket No. C-2015-2477335, and that PGW satisfied the prior complaint by explaining to the Complainant the utility that serves the Villanova, PA property.  PGW attached to its Answer a copy of the Certificate of Satisfaction filed in the prior proceeding.  PGW requests that the Commission dismiss the instant complaint since it was filed against PGW, which does not serve the Villanova, PA property and, therefore, it is not demanding payment for the extension of service.  

		In its Motion for Summary Judgment, PGW re-states the information in its Answer and adds that PGW is only authorized, pursuant to its Commission-approved tariff, to provide service to the City of Philadelphia.  It argues that it is not permitted to provide service in Villanova, PA, where the property is located.  The Motion for Summary Judgement also requests that the complaint be dismissed.

		On January 5, 2016, the matter was assigned to me by Motion Judge Assignment Notice. The time for filing a response to the Motion for Summary Judgment has run, and no response has been filed.  Accordingly, the Motion for Summary Judgment is ready for decision.
FINDINGS OF FACT

		1.	Complainant is David Hatchigian of 2414 Township Line Road, Havertown, PA 19083.

		2.	Respondent is Philadelphia Gas Works, a jurisdictional public utility providing gas distribution service in the Commonwealth of Pennsylvania.

		3.	Philadelphia Gas Works is permitted by its tariff to provide service in the City of Philadelphia, Pennsylvania. (Answer, ¶2).

		4.	The property at issue is located at 104 Wooded Lane, Villanova, PA 19085.

		5.	The Villanova, PA property is not located in the City of Philadelphia. 

		6.	On October 30, 2015, Complainant filed a Formal Complaint alleging that the Respondent is requiring that he pay thirty-six hundred dollars to have a larger gas service line installed from the street to his property in Villanova, PA.

		7.	The Complainant had numerous contacts with PECO in which the issue of the extension of a larger service line to the Villanova, PA property, and the associated costs, was discussed.  (Attachments to Formal Complaint). 

		8.	On November 23, 2015, PGW filed an Answer and Motion for Summary Judgment.   

		9.	On April 10, 2015, Complainant filed a previous Formal Complaint against PGW, at Docket No. C-2015-2477335, in which he alleged that PGW required that he pay $3,336 to have a larger gas service line installed from the street to a house located at 104 Wooded Lane, Villanova, PA.
  		10.	On April 29, 2015, PGW resolved the prior Formal Complaint at Docket No. C-2015-2477335 by explaining to the Complainant that the Villanova, PA property is located in PECO’s service territory and not the territory of PGW.  (Answer, ¶7). 

 		11.	A certificate of satisfaction was filed in the prior proceeding at Docket No. C-2015-2477335 on April 29, 2015, and a copy was sent to Complainant.  

		12.	Complainant did not object to the certificate of satisfaction within the 10-day period allowed.  

DISCUSSION

		Commission regulations permit motions for judgment on the pleadings:

§ 5.102.  Motions for Summary Judgment and Judgment on the Pleadings
(a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 
 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 
  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 
 (d)  Decisions on motions. 
   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 
   (2)  Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues. 
   (3)  Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in §  5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.
52 Pa.Code § 5.102.		

		 “The judgment sought will be rendered if the applicable pleadings . . . show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”  52 Pa. Code § 5.102(d)(1). 
  
The April 2015 Formal Complaint

		On April 10, 2015, Complainant filed a Formal Complaint against PGW at Docket No. C-2015-2477335 (the prior complaint).  In the prior complaint, the Complainant alleged that the gas company stated he would have to pay $3,336 to have a larger gas service line installed from the street to a house located at 104 Wooded Lane, Villanova, PA.  The Complainant averred that the gas company had incorrectly determined the size of an existing gas line, that the existing gas line was actually the adequate size, and requested that the Commission reprimand the gas company for conducting an incorrect survey of the gas line.  Attached to the complaint were, among other things, copies of written correspondence between himself and representatives from PECO in which the issue of the larger gas line and associated costs was addressed and discussed.  
	
		Commission regulations provide for the filing of a certificate of satisfaction when a formal complaint has been satisfied:
[bookmark: 5.24.]
§ 5.24. Satisfaction of formal complaints.
(a) If the respondent satisfies a formal complaint either before or after a hearing, the complainant shall file with the Commission a certified statement to that effect. The certified statement must set forth that the complaint is satisfied and that the complaint docket should be marked closed. The presiding officer is not required to render a decision upon submission of the certified statement concerning the satisfaction of a complaint unless the parties request one for good cause. 

(b) In lieu of the certified statement required by subsection (a), the respondent may provide a certified writing to the Commission that it has addressed the complaint and at least one of the following: 

(1) That the complainant has acknowledged satisfaction to the respondent. 

(2) That the complainant has acknowledged to the respondent that the complainant no longer wishes to pursue the complaint. 

(c) In the case of certification of satisfaction under subsection (b), the respondent shall simultaneously serve a copy of the respondent’s certified writing, including a statement informing the complainant of the complainant’s right to object in writing within 10 days, upon the complainant. Unless the complainant objects, in writing, to the certification within 10 days of its filing, the complaint docket will be marked closed. 

(d) Subsections (a)—(c) supersede 1 Pa. Code § 35.41 (relating to satisfaction of complaints).

52 Pa.Code § 5.24.

		Commission records show that the certificate of satisfaction was filed by PGW on 
April 29, 2015, was served on Complainant, and included the notification to Complainant that he had ten days in which to object to the settlement.  No response was received by the Commission.  Accordingly, this process was followed properly by the Respondent and the case was closed.

The Instant Complaint

		In the instant Complaint, Mr. Hatchigian again alleges that PGW is requiring that he pay thirty-six hundred dollars to have a larger gas service line installed from the street to a house located at 104 Wooded Lane, Villanova, PA.  He avers that the line that is currently in place is sufficient to provide the desired service.  He stated that the gas company is engaged in extortion. The same issues raised in the instant Complaint were the subject of the prior complaint, and both complaints involve the same Villanova, PA service address. 

[bookmark: clsccl2]		The law pertaining to motions for summary judgment is settled.  Once the relevant pleadings have closed, any party may move for summary judgment. Pa. R.C.P. 1035.2. "Pennsylvania law provides that summary judgment may be granted only in those cases in which the record clearly shows that no genuine issues of material fact exist and that the moving party is entitled to judgment as a matter of law." Rausch v. Mike-Mayer, 2001 PA Super 270, 783 A.2d 815, 821 (Pa. Super. 2001). Furthermore, a grant of summary judgment depends upon an evidentiary record that either (1) shows the material facts are undisputed or (2) contains insufficient evidence of facts to make out a prima facie cause of action or defense and, therefore, there is no issue to be decided.  McCarthy v. Dan Lepore & Sons Co., Inc., 724 A.2d 938, 940 (Pa. Super. 1998).  The moving party bears the burden of proving that no genuine issues of material fact exist. Rausch, 783 A.2d at 821.  The court then must view the record in the light most favorable to the non-moving party and resolve all doubts against the moving party.  Pa. R. Civ. P. 1035.2. Otherwise, a disposition of the case on summary judgment is improper.  

		The Commission has stated that an unobjected to Certificate of Satisfaction will prevent the subsequent litigation of the same issues and, therefore, the Complainant here, by agreeing to the terms of the Certificate of Satisfaction in C-2015-2477335, is barred from seeking a different result for the same issue in this proceeding.  Complainant has not raised any new issues or allegations in this proceeding that were not raised and resolved in the prior proceeding by the filing of a certificate of Satisfaction. 

		In addition, as noted above, the documentation attached to the Formal Complaint supports PGW’s argument that the wrong utility was identified by Mr. Hatchigian as Respondent.  Ten of the pages attached to the complaint are copies of either e-mails or letters between Mr. Hatchigian and representatives of PECO in which the issue of a larger gas service line to the Villanova, PA property, and associated costs, are discussed.  There is no such documentation involving PGW included with the complaint.  Therefore, the Complainant’s own pleading supports the position taken by PGW in its POs that the Respondent in this proceeding has been incorrectly identified by Mr. Hatchigian as PGW, rather than PECO.          
  
		In sum, a prior, identical complaint filed by the Complainant was resolved by the parties and a certificate of satisfaction was filed with the Commission.  The Complainant did not object to the certificate of satisfaction.  Additionally, the pleadings in this proceeding, including the complaint itself, demonstrate that the correct utility associated with the Villanova, PA property is PECO, not PGW.  Therefore, since there are no disputed factual issues pertinent to the ultimate resolution of this proceeding, it is not necessary to hold a hearing.  The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. 66 Pa.Code § 703(b); see also, 52 Pa. Code § 5.21(d).   

The Motion for Summary Judgment is granted, and the Complaint is dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa.C.S. §§ 102, 701, 1501.

2.	As the party seeking relief, the Complainant has the burden of proving that he is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).

3.	“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600; 602 (Pa.Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992).

4.	In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980).

5.	A utility may file a Certificate of Satisfaction in a case, indicating that a complaint has been satisfactorily resolved.  A complainant then has ten (10) days in which to object to the Certificate, and if no objection is filed, the matter is closed.  52 Pa.Code § 5.24(b).

6.	Section 316 of the Public Utility Code, 66 Pa.C.S. 316, operates to preclude litigants from pursuing the same claims that have been resolved before the Commission, including through the filing of a Certificate of Satisfaction.  James E. Creehan v. Duquesne Light Company, Docket No. C-2012-2297124 (Opinion and Order entered May 23, 2013), Lorrie Reynolds v. PPL Electric Utilities Corporation, Docket No. C-2011-2255268 (Opinion and Order entered January 5, 2012).

7.	A complainant cannot accept a prior settlement in a case, fail to object to the Certificate of Satisfaction, and then file a second complaint to pursue the same claims.  James E. Creehan v. Duquesne Light Company, Docket No. C-2012-2297124 (Opinion and Order entered May 23, 2013).

8.	Complainant’s Formal Complaint at Docket No. C-2015-2512918 should be dismissed with prejudice as it addresses the same matter raised in the Formal Complaint filed at Docket No. C-2015-2477335, and which was resolved through an unchallenged Certificate of Satisfaction.  66 Pa.C.S. § 316; James E. Creehan v. Duquesne Light Company, Docket No. C-2012-2297124 (Opinion and Order entered May 23, 2013), Lorrie Reynolds v. PPL Electric Utilities Corporation, Docket No. C-2011-2255268 (Opinion and Order entered January 5, 2012).

9.	A Motion for Summary Judgment will be granted if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there are no genuine issues of material facts and the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102.

10.	Summary Judgment in favor of PGW is appropriate in this proceeding because the pleadings, including the attachments included with the Formal Complaint, show that the utility that serves the Complainant’s Villanova, PA property is PECO, not PGW.   

		11.	Section 703 of the Public Utility Code, 66 Pa.C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. See also, 52 Pa.Code § 5.21(d). 

		12.	The public interest does not require a hearing in this case. A hearing in this case would be a fruitless exercise and, therefore, is not necessary or in the public interest.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Philadelphia Gas Works to the Formal Complaint of David Hatchigian at Docket No. C-2015-2512918 are granted.  

2.	That the Formal Complaint filed by David Hatchigian against Philadelphia Gas Works at Docket No. C-2015-2512918 is dismissed with prejudice.	
		3.	That the Secretary mark the proceeding at Docket No. C-2015-2512918 closed.


Dated: January 28, 2016					_____/s/________________
								Steven K. Haas
								Administrative Law Judge														
2
