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OPINION AND ORDER
Before the Commission for consideration and disposition are the Exceptions filed by Benjamin Israel/I&B Real Estate (Complainants), on April 29, 2015, to the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued on April 13, 2015.  Replies to the Exceptions of the Complainant were filed by PECO Energy Company (PECO or Respondent) on May 27, 2015.   For the reasons set forth herein, we will deny the Exceptions and adopt the Initial Decision.
Background and Procedural History
The Background and Procedural History is drawn from the Initial Decision and the pleadings of the Parties.
The Complainants
 own property located at 3140 North Broad Street, Philadelphia, Pennsylvania (Service Address) that receives electric utility service from PECO.  On January 14, 2014, the Complainants’ tenant contacted PECO to request an investigation of suspected “foreign wiring” within his unit and another room at the Service Address location.  PECO scheduled an appointment for investigation of the foreign wiring allegation on February 4, 2014.  See PECO Answer to Complaint.  After investigation, the PECO technician determined that foreign wiring existed between the Complainants’ tenant’s unit and a storage room on the second floor of the Service Address.  Id. at 3.  By correspondence of February 6, 2014, PECO, acting pursuant to Section 1529.1 of the Public Utility Code, 66 Pa. C.S. § 1529.1 (Code hereafter), advised the Complainants that electric service for the tenant’s unit would be placed in the name of the Complainants.  Id.  In addition, PECO transferred the tenant’s account balance of $1,725.95 to an account in the Complainants’ name.

On February 28, 2014, the Complainants contacted PECO to advise that the foreign wiring found at the Service Address had been corrected.  A PECO field technician visited the Service Address on April 16, 2014, and determined that the foreign wiring condition had been corrected.  See PECO Answer.  
On December 13, 2014, the Complainants filed a Formal Complaint with the Commission against PECO.
  The Formal Complaint is a timely appeal from a decision on an Informal Complaint filed with the Commission’s Bureau of Consumer Services (BCS) at Case No. 003226389.  In the Formal Complaint, the Complainants checked the box under Paragraph #4 indicating that, “Incorrect charges are on my bill,” and “Other: PECO is charging me utility [sic] that the Company did not use.”  See I.D. at 2. 
The Complainants also attached to the Complaint a letter addressed to the Commission’s Secretary dated December 10, 2014.  In the December 10, 2014 letter, the Complainants detail their position concerning the extent of their liability to PECO for the foreign wiring at the Service Address.

In the December 10, 2014 letter, the Complainants explained that they wish to “appeal” the fact that PECO is inaccurately charging them the amount of $3,302.86 
 for charges that are the responsibility of the tenant because the Complainants never used this energy.  The Complainants state that they purchased the Service Address on March 3, 2013, and finished renovations in August, 2013.  They acknowledged that they rented an apartment on the second floor of the Service Address to a Mr. Emmanuel Piedra on October 22, 2013.
Concerning the second floor apartment that was rented, the Complainants maintain that near the apartment there was an “adjacent small storage room” that shared the wall of the rental apartment’s bathroom.  See December 10, 2014 letter.  The Complainants were not aware of the fact that the storage room once belonged to the apartment.  Id.  The Complainants confirm that a foreign wiring condition did exist at the Service Address.  However, the December 10, 2014 letter indicates that the tenant contacted PECO concerning the foreign wiring on January 21, 2014; that the Complainants, after receiving notice from PECO, immediately corrected the problem; and that on March 12, 2014, a PECO technician came to the property to confirm the correction.  Id.
  The Complainants further stated in the December 10, 2014 letter, that the “technicians”
 estimate that the total utility consumption for the room would be no more than “a few dollars per month.”  Id.
Based on the foregoing, the Complainants state that the tenant occupied the apartment from October 22, 2013, until March 12, 2014, a total of five (5) months.  Consequently, according to the Complainants, they should only be responsible for the portion of the storage room’s utility usage and not the past due bill from the tenant.  See December 10, 2014 letter.  In this regard, the Complainants proffer the amount of $50 that they feel is reasonable compensation for the foreign wiring.  Id.  The Complainants, as noted, attached a PECO Account Activity Statement dated December 11, 2014 for the Service Address account.
PECO filed an Answer on January 8, 2015.
  On that same date, PECO filed Preliminary Objections (P.O.s) to the Complaint.  
In its Answer, PECO admitted that it provides electric utility service to the Service Address.  The Answer denied, however, that there were any incorrect charges on the Complainants’ bill and that PECO incorrectly transferred the tenant’s balance to an account in the Complainants’ name.

PECO’s Answer sets forth its position as follows:



PECO Energy avers that the company properly determined that there was a foreign load condition at the [Complainants’] rental property and transferred the service and charges into the [Complainants] name consistent with 66 Pa. C.S. §1529.1(a), (c); and Ace Check Cashing, Inc. v. Phila. Gas Works, Final Order, (May 21, 2010).  Upon discovering the existence of a foreign load a public utility is required to list the account, including any arrearages, in the name of the landlord.  66 Pa. C.S. §1529.1(a), (c).  See also Santos v. Metro. Edison Co., No. C-00967757 (Pa. P.U.C. Aug. 7, 1997).  The landlord is responsible for paying the utility bills until the foreign load is corrected.  Santos at 16.  Once the foreign load is corrected by the landlord and verified by the utility, the utility will place the account back in the name of the tenant and the arrearage, if any, will remain the landlord’s responsibility.  Id.  To the extent any dispute regarding the financial responsibility of the parties exists, that is a matter to be resolved in the Court of Common
Pleas as it is outside the Commission’s jurisdiction.  Edmund [V.] Corrazzini v. UGI Penn Natural Gas, Inc., No. F‑2009‑2101282, Opinion and Order adopted July 15, 2010 at 7.
Answer at 4-5.

Based on the foregoing, PECO also filed Preliminary Objections wherein it contended that the Complaint failed to state a claim upon which relief can be granted pursuant to 52 Pa. Code § 5.101(a)(4), and that the Complaint was legally insufficient in that it failed to state a claim that the utility violated a provision of the Code, Commission Regulation, or Commission Order.  In its Preliminary Objections, PECO cited to the language of Ace Check Cashing, Inc. v. Phila. Gas Works, and its discussion of considerations regarding the potential harshness of the application of the provision at Section 1529.1(c) of the Code, which application could place upon a landlord substantial accumulated arrearages of a tenant in the event a foreign load condition is found.  These considerations were specifically addressed in the case of Afshari v. PPL Electric Utilities Corporation, Docket No. C-20055547 (Order entered April 9, 2008) (Afshari).  See PECO P.O.s. at ¶¶ 32-33.

In its Preliminary Objections, PECO cited the pertinent holding of the Commission in Ace Check Cashing, Inc., which rejected an approach that would interpret the responsibility of the utility under Section 1529.1 of the Code that would attempt to allocate only a portion of the landlord’s responsibility for an arrearage on a tenant’s account when a foreign load condition is found to a determination or assessment limited to computing the “foreign load” portion of the arrearage.  Consequently, in reliance on Commission precedent, PECO took the position that it properly transferred the account for the tenant’s apartment to an account under the Complainants’ name and that its conduct was consistent with the Code and Commission Orders.  PECO’s P.O.s requested that the Commission dismiss the Complaint.
By notice dated March 13, 2015, the Parties were notified that PECO’s Preliminary Objections were assigned to ALJ Guhl as motion judge.  The Complainants did not file an Answer to the Preliminary Objections.  See I.D. at 3.
On consideration of PECO’s Preliminary Objections and the relevant pleadings, ALJ Guhl sustained the objections.  The Initial Decision recommending that the Commission dismiss the complaint was issued on April 13, 2015. 
The pertinent reasoning of ALJ Guhl for her dismissal of the Complaint is reprinted below:


In order to be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).  Here, the Respondent has not violated any statute, regulation or order which the Commission has jurisdiction to administer by transferring the account for the property at 3140 North Broad Street from the tenant to the Complainant, who is the property owner.  Rather, the Respondent is complying with relevant statutes, regulations and orders.



This complaint involves foreign wiring.  Foreign wiring refers to a situation where a ratepayer’s meter registers usage for utility service provided to a person or persons other than the ratepayer.




In 1993, the General Assembly amended the Public Utility Code to include 66 Pa.C.S. § 1529.1 in order to address foreign wiring issues.  Prior to 1993, the Commission resolved foreign wiring high bill complaints by directing the utility company to remove the charges attributable to the foreign wiring from the customer’s bill and to issue a bill for the foreign wiring in the property owner’s name.  The statute at 66 Pa.C.S. § 1529.1 places the burden of dealing with a foreign wiring problem onto the property owner and not on the tenant.  The policy behind the change is that the owner is in a better position to know about the existence of the foreign wiring than a tenant.  
*          *          *


The phrase “not individually metered” as used in the statute means that the meter for the unit is registering foreign wiring.  Shank v. PPL Electric Utilities Corporation, Docket No. C-2009-2087300 (Order entered August 31, 2009).  The Commission has held that the presence of foreign wiring prevents a dwelling unit from being deemed “individually metered” as that term is used in 66 Pa.C.S. § 1529.1.  Boyce v. Duquesne Light Company, Docket No. Z‑00223698, 1994 WL 932263 (Pa. PUC) (Order entered September 1, 1994) (Boyce); Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997) (Santos).

Foreign wiring exists where a tenant has a meter, is a utility customer and utility service for another tenant or for the property owner is being billed through the tenant’s meter.  Boyce at *3.  The Public Utility Code at 66 Pa.C.S. § 1529.1, requires that a public utility “shall forthwith list the account for the premises in question in the name of the owner” when a residential building contains one or more dwelling units not individually metered.  66 Pa.C.S. § 1529.1(b); Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) (Ace Check); 1-A Realty v. Pa. Pub. Util. Comm’n, 63 A.3d 480 (Pa. Cmwlth. 2013).

Here, the complaint alleges that the Respondent transferred the account for the property at 3140 North Broad Street to an account under the Complainant’s name when it discovered foreign wiring.  The Complainant apparently disputes the transfer of the tenant’s balance to his name since he argues that the foreign load was de minimis.  The Complainant contends that he should only have to pay for the amount associated with the foreign wiring and not the entire tenant balance.

However, in Santos the Commission held that “[t]he utility must . . . place the account in the landlord’s name upon discovery of the foreign load and collect unpaid bills only from the landlord.”  Santos at 14.  The Commission also stated, “[c]learly, the utility must pursue collection of any unpaid amounts from the landlord and not from the tenant.”  Santos at 16.  

As to Complainant’s position that the statute should not apply because the cost of electric service for the foreign load was de minimus, this position must be rejected.  As a matter of law, there is no de minimis exception to 66 Pa.C.S. § 1529.1.  Joseph L. Ward v. PPL Utilities, Inc., Complaint Appellant, Docket Number C-00992784, (Opinion and Order entered September 1, 2000).  See also, Randall Tasker v. PP&L, Inc., Complaint Appellant, Docket Number C‑00003249, (Order entered August 29, 2000), Edmund V. Corazzini v. UGI Penn Natural Gas, Inc., Docket Number F‑2009-2101282, (Opinion and Order entered July 16, 2010) (Corazzini).

After the property owner corrects the foreign wiring and the correction work is verified by the utility, the utility must transfer the account back to the name of the tenant.  However, the property owner remains responsible for any arrearage on the tenant’s account.  Kopf v. PECO Energy Company, Docket No. C-2012-2332993 (Order entered June 13, 2013) (Kopf); Ace Check.  The rule applies even if the amount of usage attributable to foreign wiring is minimal.  Kopf; Ace Check.  Consequently, Complainant is responsible for the tenant’s account balance, including arrearages incurred at these premises but not at any other location, as of the date of discovery of the foreign load plus usage until such time as the foreign load was removed and the removal verified by the utility.

*          *          *

Since the Complainant’s complaint does not set forth any violation of a Commission regulation, statute or order by the Respondent, it is legally insufficient.  I will grant the Respondent’s preliminary objection and dismiss the complaint.
I.D. at 6-9.
The Complainants filed Exceptions on April 29, 2015, but apparently did not serve them on PECO.  Consequently, by Secretarial Letter issued May 15, 2015, the Commission’s Secretary’s Bureau served them on PECO, indicating that Replies to Exceptions would be due within ten days.  PECO filed Replies on May 27, 2015.  Although this was one day late, we will disregard this defect of procedure and consider the Replies, in order to secure a just, speedy and inexpensive determination of this matter.  52 Pa. Code § 1.2(a).
Discussion
The presiding ALJ reached six Findings of Fact and drew four Conclusions of Law.  We shall, hereby, adopt said Findings of Fact and Conclusions of Law unless expressly rejected or modified by necessary implication from our disposition.

As a threshold consideration, we advise the Parties that any issue or Exception that we do not specifically address should be deemed to have been duly considered and rejected without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, Univ. of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth.  1984).

Legal Standards
The Commission’s Regulation at 52 Pa. Code § 5.101(a)(4) permit the filing of a preliminary objection to dismiss a pleading for legal insufficiency.  The provision at 52 Pa.Code § 5.101(a)(4) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issues pertinent to the resolution of a case exist, a hearing is unnecessary.  See I.D. at 5, citing 66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. PUC, 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. PUC, 103 A.2d 502 (Pa. Super. 1954).

As noted by the presiding ALJ, Commission preliminary objection practice is analogous to practice pursuant to the Pennsylvania Rules of Civil Procedure.  I.D. at 4, citing Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 486 Pa. 536, 406 A.2d 1020 (1979); Rivera v. Phila. Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991); and Montague v. Phila. Electric Company, 66 Pa. P.U.C. 24 (1988).

Consistent with practice under the Pennsylvania Rules of Civil Procedure, the Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A. 2d 402 (1985); Comm. of Pa. v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  
In the present Complaint, the Commission must view the case in the light most favorable to the Complainants and the Complaint should dismissed only if it appears that the Complainants would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, supra; Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party (the Complainants) by refusing to sustain the preliminary objections.  Dep't of the Auditor General v. State Employees' Retirement System, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).
Exceptions and Replies
The Complainants’ Exceptions are not in the form as is required by Commission Regulations.  See 52 Pa. Code § 5.533(b).  Notwithstanding, we shall waive the lack of conformity and consider the arguments that are raised.

The Exceptions present argument and facts concerning the Complainants’ position regarding the amount of electric utility charges for which they should be responsible, notwithstanding the presence of foreign load regarding the tenant’s account.  The Complainants, in their Exceptions, essentially repeat the considerations that they set forth in the December 10, 2014 letter.  The Complainants, in detail, provide the dimensions of the adjacent storage room that was the source of the foreign load (including a “common area”), the nature of the appliances and devices in the storage room that are capable of electric utility consumption, and a recitation of the PECO invoice amounts for electric consumption that the Complainants attribute to the storage area, before and after the correction.  Based on a comparison of the consumption both before and after the correction of the foreign load condition, the Complainants argue:

If the total consumptions for the common area in the building, after the correction, is not more than an average of $48.80 per month from April 2014 (after the correction) to present, then how can we be liable for such a large utility charge, that is the tenants [sic] responsibility and not ours[?].
Exceptions at 3.

In its Replies, PECO reiterates its position that the presiding ALJ was correct in dismissing the Complaint without a hearing pursuant to its Preliminary Objections.  PECO observes that the Complainants do not cite or refer to any alleged misstatement of facts or misapplication of the law to the facts.  R.Exc. at 3.  PECO cites the pertinent reasoning of ALJ Guhl and her citation of Commission precedent that has rejected the contention advanced by the Complainants that there should be a de minimus exception to the balance that is transferred to the property owner’s account after a foreign load condition is found.  R.Exc. at 2-3.  Based on the foregoing, PECO requests that the Exceptions be denied.

Disposition 
On consideration of the Exceptions of the Complainants, we are constrained to deny them, consistent with our discussion in this Opinion and Order.  We shall adopt the legal reasoning and conclusions of the presiding ALJ in this matter and affirm the grant of PECO’s Preliminary Objections and the dismissal of the instant Complaint without a hearing.

The present Complaint raises the issue of whether PECO acted properly in placing the balance of the tenant’s account for electric service for the second floor unit of the building owned by the Complainants in an account in the Complainants’ name for the period of time foreign wiring was found until such time as the foreign wiring was confirmed to have been corrected.  The undisputed facts indicate that PECO properly followed Section 1529.1(b) of the Code, 66 Pa. C.S. § 1529.1(b).  This provision provides, in pertinent part, that, “. . . if the mobile home or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.” (Emphasis added).
We have emphasized the term, “shall,” to highlight the mandatory nature of the obligations and procedures required by the Code that are imposed upon the utility.  See 1-A Realty v. Pa. Pub. Util. Comm’n, supra.  In the case of Del Vecchio v. PPL Electric Utilities Corp., Docket No. Z-01464793 (Order entered September 13, 2005), the Commission found the utility violated 66 Pa. C.S. § 1529.1, because it failed to transfer complainant’s electric account to the landlord when it found foreign load on complainant's meter.  Thus, PECO properly discharged its responsibilities as a utility in this matter.

On review, we find that the ALJ’s granting of PECO’s Preliminary Objections was correct even though Mr. Israel appears to be a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F‑00163617 (Order entered July 14, 1993) (Carlock), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern as expressed in Carlock was that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  There are some cases, such as this one, where we find that a hearing would not enable the complainant to better explain his position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the complaint or grant the requested relief in the first instance.  See, Vata v. Philadelphia Gas Works, Docket No. C‑2009-2149960 (Order entered August 24, 2010).  On this basis, we distinguish Carlock from the case now before us.

The Commission is a creature of statute.  As such, we only have those powers which are expressly conferred upon us by the Legislature and those powers which arise by necessary implication from statutes.  See Feingold v. Bell, 477 Pa.1, 383 A.2d 791 (1977).  As a creature of statute, we must regulate consistent with the statutory objectives of the Legislature.
As articulated by the presiding ALJ, while the pertinent provision of the Code may sometimes seem harsh, there is no de minimus exception to the statute and its requirements are mandatory.  Any dispute between the property owner and tenant regarding the financial responsibilities of the parties based on the transfer of the account balance into the name of the property owner is a matter to be resolved in the Court of Common Pleas and outside this Commission's jurisdiction.  See Ace Check Cashing. 
Conclusion
Based on our review of the facts of record and the applicable law, we will deny the Complainants’ Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,
IT IS ORDERED:
1.
That the Exceptions of Benjamin Israel/I&B Real Estate filed to the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint of Administrative Law Judge Marta Guhl, issued on April 13, 2015, are, hereby, denied.  
2.
That the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint of Administrative Law Judge Marta Guhl, issued April 13, 2015, at Docket No. F-2014-2458827 is, hereby, adopted.

3.
That the Formal Complaint of Benjamin Israel/I&B Real Estate at Docket No. F-2014-2458827 against PECO Energy Company is, hereby, dismissed.



4.
That the proceeding at Docket No. F-2014-2458827 be marked closed.
[image: image1.png]







BY THE COMMISSION,







Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:  February 11, 2016

ORDER ENTERED:  February 11, 2016
� 	The Complaint was filed on behalf of “Benjamin Israel/I&B Real Estate, LLC.”  Formal Complaint at 1.  We construe this to be a Complaint on behalf of both Mr. Israel and his company, I&B Real Estate, LLC.  We note that upon the filing of PECO’s Answer, this matter became an adversarial proceeding in which a corporation must be represented by an attorney.  52 Pa. Code § 1.21(b).  No attorney has filed an appearance on behalf of either Mr. Isreal or I&B Real Estate, LLC.  Considering that Mr. Israel is not required to be represented by counsel, 52 Pa. Code § 1.21(b), in order to promote the speedy and inexpensive resolution of this matter, 52 Pa. Code § 1.2(a), we will disregard the failure of I&B Real Estate, LLC to obtain legal representation.


� 	As discussed, infra, the final balance on the account transferred to the Complainants was $3,302.86.


� 	The Complainant, as noted below, attached an Account Activity Statement to the Complaint.


� 	The amount of $3,302.86 was determined by the Commission’s BCS to represent the outstanding balance on the account that had been transferred to the Complainant.  See PECO Answer, Exhibit #6.


�  	PECO’s Answer notes that a scheduled, March 12, 2014 meeting with the Complainants was cancelled by the Complainants and subsequently rescheduled.  This meeting was held April 16, 2014, at the Service Address, at which time the PECO representative confirmed that the foreign wiring was corrected.  See Answer at 4.


� 	The Complainants do not identify the “technicians” as PECO representatives, even though within the context of the sentence one may infer that they are referring to PECO technicians.  In a summary to the December 10, 2014 letter, paragraph #1, the Complainants indicate that a PECO “inspector” estimated electric consumption for the storage room to be no more than $4-5 per month. 


� 	PECO attached six exhibits to its Answer, which exhibits included certain business records and documents including, inter alia, the Account Activity Statement of the account of the Complainants’ tenant.  
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