BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pazavor Latice Clack					:
							:
	v.						:		F-2015-2512598
							:
SFE Energy Company and 				:
PECO Energy Company				:		



INITIAL DECISION


Before
Jeffrey A. Watson
Administrative Law Judge


[bookmark: _GoBack]This Initial Decision grants Respondent SFE’s motion to dismiss and dismisses the formal complaint filed by Complainant against SFE Energy Company because Complainant failed to appear for the hearing without good cause.


HISTORY OF PROCEEDINGS

Pazavor Latice Clack (Ms. Clack or Complainant) filed a formal complaint on November 24, 2015, against SFE Energy Company (SFE) and PECO Energy Company (PECO), alleging that her electric service was terminated or was being terminated and the existence of incorrect charges on her bill.  Complainant further alleged that SFE overcharged her and provided her with service that was never authorized by Complainant.  Complainant also requested the approval of a payment arrangement.[footnoteRef:1]  PECO filed an answer on November 24, 2015 which, inter alia, denied the averments set forth in the formal complaint.  SFE did not file an answer or new matter to the formal complaint.[footnoteRef:2]  [1:  	This formal complaint is a timely appeal from BCS decision 3321096.
]  [2:  	SFE filed an unverified letter with the Commission Secretary dated November 19, 2015, responding to the formal complaint.] 


By hearing notice dated December 4, 2015, which was mailed to Complainant at the address listed on her formal complaint, the complaint was scheduled for a telephonic hearing on January 19, 2016 at 10:00 a.m., and was assigned to the undersigned presiding officer.  The hearing notice warned that failure to appear for the scheduled hearing will result in the dismissal of the complaint.  I issued a prehearing order on December 14, 2015, which included instructions for requesting a different day for the hearing and also warned that failure to appear for the scheduled hearing will result in the dismissal of the complaint.  The prehearing order was also mailed to Complainant at the address listed on her formal complaint.

Neither the hearing notice nor the prehearing order was returned by the U.S. Postal Service as undelivered.

On January 19, 2016, PECO filed a certificate of satisfaction which indicated that the matter involving PECO was resolved. 

The hearing convened as scheduled.  Samantha L. Brutout, Esquire, appeared on behalf of SFE.  Complainant did not call the conference call number.  A brief recess was taken and a message was left on Complainant’s telephone answering system advising Complainant to call the hearing conference call number and indicating that the hearing would proceed at 10:25 a.m., even if Complainant did not participate.  After a brief recess, the hearing proceeded in Complainant’s absence at approximately 10:25 a.m.  Complainant did not participate in the hearing and a motion was made by counsel for SFE to dismiss the formal complaint for failure of Complainant to appear and prosecute her formal complaint.  The motion was taken under advisement and the hearing was adjourned.  Approximately ten minutes after the hearing was adjourned, Complainant called the office of the undersigned presiding officer and left a message that she was ready to proceed with the hearing.  Complainant indicated that she would send a written explanation to the undersigned presiding officer regarding her failure to participate in the hearing at the assigned time.  Complainant provided no further information as to why she did not participate in the hearing when the hearing was convened and did not forward any additional information to the undersigned.   

Complainant did not advise the undersigned presiding officer as to why she did not participate at the hearing or request a continuance.  By Interim Order entered on January 27, 2016, the record was closed. 

FINDINGS OF FACT

1.	The Complainant is Pazavor Latice Clack.

2.	The Respondents are SFE Energy Company and PECO Energy Company.

3.	Complainant did not call the conference number at 10:00 a.m. on January 19, 2016. 

4.	A brief recess was taken and a message was left on Complainant’s telephone answering system advising Complainant to call the hearing conference call number and indicating that the hearing would proceed at 10:25 a.m., even if Complainant did not participate. 

5.	After a brief recess, the hearing proceeded in Complainant’s absence at approximately 10:25 a.m. 

6.	 Complainant did not participate in the hearing and a motion was made by counsel for SFE to dismiss the formal complaint for failure of Complainant to appear and prosecute her formal complaint.  

7.	The motion was taken under advisement and the hearing was adjourned.  
8.	Approximately ten minutes after the hearing was adjourned, Complainant called the office of the undersigned presiding officer and left a message that she was ready to proceed with the hearing.  Complainant indicated that she would send a written explanation to the undersigned presiding officer regarding her failure to participate in the hearing at the assigned time.  

9.	Complainant provided no further information as to why she did not participate in the hearing when the hearing was convened and did not forward any additional information to the undersigned.   

10.	The hearing notice which was sent to Complainant on December 4, 2015, to the address provided by Complainant was not returned as undeliverable.

11.	The prehearing order which was sent to Complainant on December 14, 2015, to the address provided by Complainant, was not returned as undeliverable.

12.	Complainant did not withdraw her complaint, indicate a settlement was achieved with SFE, or request a continuance of the hearing in this proceeding regarding the issues asserted against SFE.

DISCUSSION

Section 332(a) of the Public Utility Code places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, Complainant has the burden of demonstrating that the facts alleged in her complaint are true and that she is entitled to the relief that she requested. 

Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.[footnoteRef:3]  However, this due process requirement is satisfied 
 [3:  	Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).
] 

when the parties are provided notice and the opportunity to appear and be heard.[footnoteRef:4] [4:   	Id.
] 


Neither the hearing notice nor the prehearing order was returned by the U.S. Postal Service as undeliverable to Complainant.  The duty is upon Complainant to keep her mailing address current with the Secretary pursuant to 52 Pa.Code § 1.24(a) which provides:

An individual appearing without legal representation before the Commission or a presiding officer shall file with the Secretary an address for service of a notice or other written communication.  A change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly.

There is nothing in the record to indicate that Complainant reported a change of address to the Commission’s Secretary.  Nevertheless, the hearing notice and prehearing order were sent to the address provided by Complainant and were not returned by the U.S. Postal Service. 
 
Complainant’s formal complaint may be dismissed for failure to participate in the hearing in this matter.  The Commission sent a hearing notice and prehearing order to Complainant to the address provided by Complainant, which were not returned by the U.S. Postal Service.  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.[footnoteRef:5]  Therefore, Complainant is deemed to have received the hearing notice and prehearing order and had sufficient notice of the Commission’s procedures and notice of the location, date and time of the scheduled hearing. [5:  	Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Chartiers Industrial and Commercial Dev. Auth. v. Allegheny County Bd. of Property Assessment Appeals and Rev., 645 A.2d 944 (Pa.Cmwlth. 1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Opinion and Order entered September 16, 2010).  ] 


By not appearing for the scheduled hearing to present evidence, Complainant failed to meet her burden of proof.  Consequently, the complaint must be dismissed.  Complainant was notified of the scheduled hearing location, date and time, as well as how to contact the Office of Administrative Law Judge, but failed to appear without explanation.  Complainant was also contacted by the office of the undersigned on the date of the hearing but failed to participate when the hearing was reconvened or to subsequently explain her reason for failing to participate in the hearing at the scheduled time or the time when the hearing was reconvened.  Under these circumstances, Complainant had ample opportunity to appear and be heard in this proceeding.  Therefore, the due process rights of Complainant have been fully protected.  The motion to dismiss of the Company is granted and the formal complaint is dismissed without  prejudice.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

		2.	As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

3.	The due process rights of Complainant have been fully protected.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).

4.	By failing to appear at her scheduled hearing, and to provide an explanation for her absence, Complainant has waived her claims and has failed to sustain her burden of proof.  66 Pa.C.S. § 332.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the motion to dismiss the complaint of Pazavor Latice Clack against SFE Energy Company, filed at Docket No. F-2015-2512598, is granted.
2. 	That the complaint of Pazavor Latice Clack against SFE Energy Company and PECO Energy Company, filed at Docket No. F-2015-2512598, is dismissed without prejudice.

3.	That the docket at No. F-2015-2512598 shall be marked closed.

	
Date:  February 1, 2016						/s/				
						Jeffrey A. Watson
							Administrative Law Judge
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