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Tina Adams						:
							:							v.  						:		F-2015-2495645								            :
PECO Energy Company				:



INITIAL DECISION 


Before 
Jeffrey A. Watson
Administrative Law Judge


Tina Adams (Complainant or Ms. Adams) filed a formal complaint before the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, Company or Respondent) alleging Respondent billed her for electric service provided to her mother and that Respondent promised to remove late fees from her account balance.  

		This decision dismisses the formal complaint for failure of Complainant to meet her burden of proof. 

HISTORY OF THE PROCEEDING

On July 30, 2015, Ms. Adams filed a formal complaint before the Commission against PECO Energy Company alleging Respondent billed her for electric service provided to her mother and that Respondent promised to remove late fees from her account balance.[footnoteRef:1]  As relief, Complainant requested that Respondent remove the late fees, reduce her payment amount and restore her electric service.   [1:  	This is a timely appeal from the dismissal of an informal complaint filed with the Bureau of Consumer Services at number 3355412, dismissed on June 16, 2015.  N.T. 90-91.] 


Respondent filed its answer on August 19, 2015.  In its answer, Respondent denied the material allegations set forth in the formal complaint and averred Complainant’s balance consists of unpaid amounts transferred from her prior residences.  Respondent averred that Complainant’s service was lawfully terminated on June 11, 2015 for a past due balance of $9,587.92.   

On August  27, 2015, a hearing notice was issued which scheduled the initial telephonic hearing for Wednesday, October 28, 2015 at 10:00 a.m.  On August 28, 2015, the undersigned presiding officer issued a prehearing order, which set forth the procedural requirements for a formal hearing before the Commission. 
 		
On October 28, 2015, the undersigned presiding officer convened the initial telephonic hearing as scheduled.  Complainant appeared pro se and testified on her own behalf.  Respondent was represented by Michael S. Swerling, Esquire.  Attorney Swerling presented the testimony of one witness and offered eight exhibits which were marked as Respondent Exhibits 1 through and including 9.  Exhibits 1 and 3 through 9 were admitted into evidence.    

The transcript of the hearing contains 115 pages and was received by the  Commission in Harrisburg on November 16, 2015, at which time the record in this proceeding was closed.

	For the reasons set forth below, the formal complaint will be dismissed.

FINDINGS OF FACT

		1.	Complainant in this case is Tina Adams who resides at 221 West Baltimore Avenue, Lansdowne, Pennsylvania (service location or service address).  N.T. 12-13.

		2.	Respondent in this case is PECO Energy Company.  

3.	Complainant initiated electric service at 5548 Angora Terrace, Philadelphia, Pennsylvania on or about July 6, 1993.

4.	Complainant’s unpaid balance of $3,606.12 was transferred to her new account at 6941 Guilford Road, Upper Darby, Pennsylvania, on or about April 3, 2008.  N.T. 66-67; Respondent Exhibit 1.  

5.	Complainant obtained electric service at 221West Baltimore Avenue, Lansdowne, Pennsylvania on or about October 1, 2012, where she currently resides, and has accumulated an unpaid balance as of the date of the hearing of $8,437.44.   N.T. 68, 72, 75; Respondent Exhibit 1.  

6.	Complainant acknowledged owing the outstanding balance to Respondent, however expressed that she did not think she should have to pay all of it.  N.T. 39-41.   

7.	After proper notice, electric service was terminated by Respondent on June 11, 2015.  N.T. 81; Respondent Exhibit 5.  

8.	Electric service has not been restored to the service address.   N.T. 82.  

9.	Complainant and Respondent entered into three payment arrangements on June 8, 2012, September 13, 2012 and on September 30, 2013.  N.T. 88-89; Respondent Exhibit 7.

10.	Complainant defaulted on each payment arrangement provided by Respondent.  N.T. 88-89; Respondent Exhibit 7.

11.	On February 27, 2015, Respondent credited Complainant’s account the sum of $149.80, representing a late fee charge, after Complainant made a payment in the sum of $720.09, pursuant to a promise Respondent previously made to Complainant.  N.T. 91-92; Respondent Exhibit 3. 
12.	Respondent’s business records do not indicate any other promise by Respondent to cancel any other late fees.   N.T. 91-92, 99; Respondent Exhibit 3. 
  
DISCUSSION

Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).

Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A2d 1217 (Pa.Cmwlth. 2001).



Complainant first asserts that Respondent billed her for electric service provided to her mother.  In her formal complaint, Ms. Adams avers “the reason why my bill is so high is because PECO put my mother who is now gone bill under my name.”  However, at the hearing in this proceeding, Complainant testified that she took over her mom’s bills prior to her mother’s death, so her mother could have services.  Complainant explained that since her mother is no longer alive and able to help pay the bill, she should not be responsible for the bill.  N.T. 13-14.  Complainant testified that, in approximately 2005 or 2006, Complainant had her mother’s bill for electric service at 5548 Angora Terrace transferred into Complainant’s name.    N.T.  26-29.  At the hearing, Complainant acknowledged owing the outstanding balance to Respondent, however she expressed that she did not think she should have to pay all of it.  N.T. 39-41.  Respondent’s records indicate that the balance transfers to Complainant’s accounts were appropriate and Complainant’s mother’s balance was not transferred to Complainant.  N.T. 68; Respondent Exhibit 1. 

Complainant further averred that Respondent promised to remove late fees from her account balance, but failed to remove the fees.  Complainant requested that Respondent remove the late fees from her account balance.  At the hearing, Complainant complained that a portion of her payments were being applied to late fees instead of the outstanding balance for electric service.  Evidence at the hearing established that Complainant was told that if she made a payment of $720.09, late fees totaling $149.80 would be cancelled.  Complainant made the payment and the late fee of $149.80 was cancelled.  N.T. 91-93.  Complainant’s records support Respondent’s position that the late fee was cancelled after Complainant made the payment in the amount of $720.09.  Respondent Exhibit 3.  

At the hearing, Complainant testified that in February of 2015, a representative of Respondent advised Complainant that if she made a few more payments, “they were going to take away the fees.”  (N.T. 97-98).  No further details were provided by Complainant of the purported representation by Respondent, and Respondent’s records contained no reference regarding any agreement to forgive any additional late fees.  N.T. 98-99.

  “Mere bald assertions … do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); MidAtlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa.Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R‑00994808, (Opinion and Order entered March 3, 2000).  Complainant has not established a prima facie case.  Complainant did not present any credible evidence to establish that Respondent improperly transferred any account balance to Complainant’s account.  Although Ms. Adams complains that her mother’s balance was transferred to Complainant’s account in approximately 2005 or 2006, the evidence established that subsequent to the purported transfer, Complainant and Respondent entered into three payment arrangements on June 8, 2012, September 13, 2012 and on September 30, 2013.  

 Complainant also failed to present any credible evidence that an agreement existed to cancel any late fees other than the late fee of $149.80 that was cancelled after Complainant’s payment in the amount of $720.09.  

The Commission has determined that a customer of record who did not take reasonable action to remove service from her name is responsible for the unpaid arrearage, even when that customer does not reside at the service address.  Nixon v. PECO Energy Co., Docket No. C‑2011-2240763 (Opinion and Order entered February 16, 2012).  Here, Complainant simply did nothing to challenge the purported transfer of her mother’s balance for a period of approximately ten years.  

Based on all of the above, it is clear that Complainant has failed to meet her burden of proof under the law to establish that she was not responsible for any part of her outstanding balance with Respondent or that Respondent failed to honor a purported promise to cancel certain late fees.  Therefore, Complainant is responsible for her outstanding balance on her account with Respondent. 

In so much as Complainant is liable for the charges, Respondent was permitted to transfer the charges to Complainant’s new service accounts.  Pursuant to 56 Pa.Code § 56.16, transfers of accounts:

(a) A customer who is about to vacate a premises supplied with public utility service or who wishes to have service disconnected shall give at least 7 days notice to the public utility and a noncustomer occupant, specifying the date on which it is desired that service be discontinued.  In the absence of a notice, the customer shall be responsible for services rendered.

(b) In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer.


Respondent established that Complainant initiated electric service at 5548 Angora Terrace, Philadelphia, Pennsylvania on or about July 6, 1993.  Complainant’s unpaid balance was transferred to her new account on or about April 3, 2008.  Complainant subsequently obtained electric service at 6941 Guilford Road, Upper Darby, Pennsylvania on or about April 1, 2008 and her unpaid balance was transferred to her new account on or about April 17, 2009.   

On or about March 19, 2009, Complainant obtained electric service at 2620 South Dewey Street, Philadelphia, Pennsylvania and her unpaid balance was transferred to her new account on or about July 1, 2011.  Complainant obtained electric service at 269 Sheffield Road, Lansdowne, Pennsylvania on or about June 1, 2011 and her unpaid balance was transferred to her new account on or about October 16, 2012.     

[bookmark: citeas((Cite_as:_2014_WL_606375,_*4_(Pa.][bookmark: sp_999_6][bookmark: SDU_6]Under the circumstances, Respondent was entitled to transfer the balances from Complainant’s prior residences in order to establish service at the new residences.  Complainant has failed to establish that Respondent has violated any Commission rule, regulation or order.  As such, the formal complaint is dismissed. 



CONCLUSION OF LAW

1. The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d (1950).

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. Complainant had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).

5. Complainant is liable for the outstanding balance on her account with Respondent.

[bookmark: sp_999_7][bookmark: SDU_7]ORDER


THEREFORE,

IT IS ORDERED:

1. That the formal complaint filed by Tina Adams against PECO Energy Company at Docket No. F-2015-2495645 is dismissed.


2. That the Secretary’s Bureau shall mark Docket No. F-2015-2495645  closed.




Date:  January 28, 2016						/s/				
							Jeffrey A. Watson
							Administrative Law Judge
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