BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Brandon Harper and 					:
Anastasia Mannings-Harper				:
							:
	v.						:		C-2015-2489249
							:
PECO Energy Company				:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


INTRODUCTION


This Decision dismisses a complaint filed by customers of an electric distribution company who averred that the company has failed to give them a reasonable payment agreement and has incorrectly determined the number of medical certifications they have received.  The complaint is dismissed because the customers failed to demonstrate that the company in any way violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff with regard to the service provided.

HISTORY OF THE PROCEEDING

On June 22, 2015, Brandon Harper and Anastasia Mannings-Harper filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint against PECO Energy Company (PECO or the Company), Docket Number C-2015-2489249.  In their complaint, the Complainants averred that PECO is threatening to shut off their utility service or has already shut off their service and they would like a payment agreement.  The Complainants also averred, among other things, that they have a disabled relative living with them who was recently displaced and that they are having an ongoing disagreement with PECO about the number of medical certificates they have submitted to the Company in the past two years.  The Complainants provided additional discussion regarding their complaint and requested that they be provided a reasonable payment agreement.

The formal complaint was served electronically by the Commission’s Secretary.[footnoteRef:1] [1:  	PECO has signed a waiver of the Section 702 requirements for service of formal complaints, 66 Pa.C.S. § 702, and has agreed to electronic service instead under the Commission’s Waiver of 702 program.   Service is listed in the Audit History of the Commission’s docketing system for this case as having been effected on June 24, 2015.] 


		On July 10, 2015, PECO filed an answer with new matter in response to the Complainants’ complaint.  In its answer, PECO admitted or denied the various averments made in the complaint.  In particular, PECO provided specific details regarding the Complainants’ account, including their past medical certificates as well as their enrollment in PECO’s Customer Assistance Program (CAP).  PECO averred that the Complainants are not entitled to a Commission ordered payment agreement because their entire balance is comprised of CAP arrears.  In its new matter, which was accompanied by a Notice to Plead, PECO reiterated its position that the Commission has no jurisdiction to provide a payment agreement in this case because the entire balance is comprised of CAP arrears.  PECO provided several attachments and concluded that the complaint should be dismissed.

On July 23, 2015, the Commission issued a Telephonic Hearing Notice scheduling an Initial Telephonic Hearing for this matter before Special Agent Tiffany L. Tran for Thursday, September 24, 2015.  On July 30, 2015, Special Agent Tran issued a Prehearing Order setting forth various procedural rules that would govern that hearing.

		Also on July 30, 2015, PECO filed a Motion for Judgment on the Pleadings.  In its Motion, which was also accompanied by a Notice to Plead, PECO reiterated its position that the complaint should be dismissed because the Commission does not have jurisdiction to order payment arrangements for CAP arrears.  PECO again provided several attachments to its Motion in support of its position and concluded that PECO is entitled to judgment as a matter of law because no factual dispute exists and the Complainants have failed to state a claim upon which relief can be granted.

		The Complainants filed neither an answer to PECO’s new matter nor its motion.

On October 2, 2015, an Order Denying Motion for Judgment on the Pleadings was issued because a question of material fact exists regarding the number of medical certificates that have been provided to the Complainants and their enrollment in PECO’s customer assistance program (CAP), among other things.  The complaint was allowed to proceed to a hearing.

By Telephonic Hearing Notice dated October 14, 2015, the Initial Telephonic Hearing for this case was rescheduled to Friday, November 20, 2015 and I was assigned as the Presiding Officer.  On October 16, 2015, a Prehearing Order was issued setting forth various procedural rules that would govern the hearing.  

On November 20, 2015, the hearing convened as scheduled.  The Complainants appeared pro se.  Shawane Lee, Esquire appeared on behalf of PECO.  Ms. Lee presented one witness who sponsored seven exhibits that were admitted into the record.  The record in this proceeding closed on December 3, 2015 when the transcript of the hearing was submitted to the Commission.

		The Complainants’ complaint is ready for disposition.  For the reasons discussed below, the complaint will be denied.

FINDINGS OF FACT

1. The Complainants in this case are Brandon Harper and Anastasia Mannings-Harper.

2. The Respondent in this case is PECO Energy Company.

3. The Service Address is 316 West Maple Street, Ambler, PA.

4. Six people live in the home at the Service Address.  Tr. 12-13.

5. The gross monthly household income at the Service Address is approximately $3,000.  Tr. 13-14.

6. The household has been enrolled in PECO’s Customer Assistance Program (CAP) since March 1, 2013.  Tr. 15-16, 23.

7. Annamae Migliaccio is a regulatory assessor at PECO and reviews formal and informal complaints that are filed with the Commission against the Company.  Tr. 18-19.

8. PECO Exhibit Number 1 is the Activity Statement for Brandon Harper at the Service Address.  Tr. 19; PECO Exh. No. 1.

9. Four payments were made to the account during the period of July, 2013 to December, 2013; two payments were made in 2014; and five payments were made in 2015.  Tr. 20-21; PECO Exh. No. 1.

10. The Complainants are currently enrolled in budget billing for a monthly amount of $208.  Tr. 22; PECO Exh. No. 1.

11. PECO Exhibit Number 2 is the CAP History Report for Brandon Harper’s account that indicates that the account was first enrolled in CAP on March 1, 2013 and was recertified on April 10, 2015.  Tr. 22; PECO Exh. No. 2.

12. The Complainants were enrolled in CAP with a reported income of $3,030 per month for four adults and four children.  Tr. 22-23; PECO Exh. No. 2.

13. As of November 5, 2015, the total balance owed on the account is $6,061.05, all of which is comprised of CAP arrears.  Tr. 23; PECO Exh. No. 1.

14. PECO Exhibit Number 3 is entitled “PECO Energy Company CAP Remarks” which demonstrates that Ms. Mannings-Harper contacted PECO on April 15, 2015 to indicate that there was no income or cash assistance available at the Service Address.  Tr. 24-25; PECO Exh. No. 3.

15. PECO informed Ms. Mannings-Harper that she was not eligible for a payment agreement from the Company because of previously broken agreements.  Tr. 26; PECO Exh. No. 3.

16. PECO Exhibit Number 4 is the “PECO Energy Company Collection History” for Brandon Harper showing that the service at the Service Address was terminated on October 28, 2015 for a balance of $114.13.  Tr. 27; PECO Exh. No. 4.

17. The balance at the time of termination was only $114.13 because Mr. Harper had filed a formal complaint at the Commission resulting in a suspension of prior charges.  Tr. 27.

18. Service was restored on October 28, 2015 when a payment of $134.13 was made.  Tr. 28, 41.

19. Service at the Service Address was also terminated on September 24, 2015 with an outstanding balance of $173.79 and August 25, 2015 with an outstanding balance of $74.04.  Tr. 28-29; PECO Exh. No. 4.

20. PECO Exhibit Number 5 is the “Medical Certificate History” for Brandon Harper indicating that three medical certificates were provided to the account:  July 25, 2013, July 10, 2014 and August 8, 2014.  Tr. 29-31; PECO Exh. No. 5.

21. On August 15, 2014, the balance on the Complainants’ account was $3,484.25 but service was not terminated because there was a medical certificate on the account.  Tr. 31; PECO Exh. Nos. 1 and 5.

22. The medical certificate issued on August 8, 2014 was completed when a nephew living at the Service Address called the Company to perform a “self-renewal.”  Tr. 32.

23. PECO Exhibit Number 7 is a Case Details Report regarding an informal complaint the Complainants filed at the Commission’s Bureau of Consumer Services on September 19, 2014 regarding a dispute over receiving a medical certification.  Tr. 33-34; PECO Exh. No. 7.

24. PECO Exhibit Number 8 is a Case Details Report regarding the informal complaint filed on September 19, 2014 being closed on April 16, 2015 noting that the entire balance on the account was comprised of CAP arrears and that the medical certification was nonrenewable.  Tr. 34; PECO Exh. No. 8.

25. The Complainants were given four payment agreements from PECO but they defaulted on all four of them.  Tr. 35-36.

26. The Complainants have never received a Commission-ordered payment agreement because their arrears have always been CAP arrears.  Tr. 45.

DISCUSSION

Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).  “Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  The offense must be a violation of the Public Utility Code, the Commission’s regulations or an outstanding order of the Commission.  66 Pa.C.S. § 701.  In this proceeding, the Complainants complain that they would like a reasonable payment agreement to pay their outstanding balance and that the Company has incorrectly determined how many medical certifications they have received.  The Complainants, therefore, have the burden of proof in this proceeding. 

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001); see also, Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth 1982).

The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa.Super. 1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth.1984).

In this case, the Complainants complained that PECO has offered unreasonable payment plans and has threatened to terminate their service.  The Complainants also disputed the number of medical certificates they have been provided noting that they believe they have only be given two, but PECO says they have been given three, the maximum number allowed.  In response, PECO presented the testimony of Annamae Migliaccio, a regulatory assessor at PECO who is familiar with the Complainants’ account.  Ms. Migliaccio sponsored several exhibits that were admitted into the record in support of the Company’s position that the complaint should be dismissed because the Complainants are not entitled to a payment agreement as their arrears are comprised entirely of CAP arrears and because they have already received the maximum number of medical certificates they can be given.  

To begin, Section 1405(c) of the Public Utility Code provides that “customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.”  66 Pa.C.S. § 1405(c); see also, Deborah Amaker v. PECO Energy Company, Docket No. F-02231549 (Final Order entered February 17, 2009).  In this proceeding, record evidence demonstrates that the Complainants have been actively enrolled in CAP since March 1, 2013 and that the entire balance owed on the account of $6,061.05 is all CAP arrears.  Tr. 23; PECO Exh. No. 1.  As a result, the Complainants’ outstanding balance cannot be the subject of a Commission-ordered payment agreement and the Complainants’ request for a Commission-ordered payment will be denied.

With regard to the issue pertaining to the number of medical certificates the Complainants have received, Commission regulations prohibit a utility from terminating service, or refusing to restore service, to a premises when a licensed physician or nurse practitioner has certified that the customer or an applicant seeking restoration of service or a member of the customer’s or applicant’s household is seriously ill or afflicted with a medication condition that will be aggravated by cessation of service.  52 Pa.Code § 56.111.  This regulation requires that the customer obtain a letter from a licensed physician verifying the condition and promptly forwarding it to the public utility.  Id.  The Commission’s regulations also provide that the maximum length of the certification shall be 30 days and that certifications may be renewed twice for the same set of arrearages.  52 Pa.Code § 56.114(2).

In this case, Ms. Mannings-Harper testified that they only received two medical certificates – one in July, 2013 and the other in July, 2014.  Tr. 9.  Ms. Migliaccio, however, testified that a third medical certificate was provided on August 8, 2014 when a nephew living at the Service Address called PECO to perform a “self-renewal.”  Tr. 32; PECO Exh. No. 5.  Ms. Migliaccio further provided that the Company allows “self-renewal” of the medical certificates as a courtesy to CAP customers if the CAP customer has a valid medical certificate in place so they can renew the certificate over the phone.  Tr. 32.  Ms. Migliaccio also referenced PECO Exhibit Number 5 which indicates that the call was received by PECO on August 8, 2014 which resulted in the account being held until September 7, 2014.  Tr. 32-33; PECO Exh. No. 5.  As the two renewals pertained to the same set of arrearages, the Complainants are not entitled to another renewal.

Finally, the Complainants also noted in their complaint that they have had difficulty enrolling in CAP.  This issue was not raised during the hearing.  Nonetheless, PECO’s records indicate that the Complainants have been enrolled in CAP since March, 2013.  PECO Exh. No. 2.  As a result, this issue is moot.

As such, the Complainants have failed to carry their burden of demonstrating that PECO violated the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff with regard to the service provided.  Record evidence demonstrates that the Complainants are not entitled to a payment agreement because their arrears accrued while they were enrolled in PECO’s CAP program.  Record evidence also demonstrates that the Complainants have received three medical certificates and are not entitled to a fourth.  The complaint filed by the Complainants should, therefore, be dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa.C.S. § 701.

2. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).

3. A complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).  

4. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  

5. The offense must be a violation of the Public Utility Code, the Commission’s regulations or an outstanding order of the Commission.  66 Pa.C.S. § 701.

6. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001); see also, Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982).

7. The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.
[bookmark: _GoBack]
8. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Superior 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa.Cmwlth 23, 480 A.2d 382 (1984).

9. Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the Commission.  66 Pa.C.S. § 1405(c).

10. Commission regulations prohibit a utility from terminating service, or refusing to restore service, to a premises when a licensed physician or nurse practitioner has certified that the customer or an applicant seeking restoration of service or a member of the customer’s or applicant’s household is seriously ill or afflicted with a medication condition that will be aggravated by cessation of service.  52 Pa.Code § 56.111.  

11. Commission regulations require that, when obtaining a medical certification, the customer obtain a letter from a licensed physician verifying the medical condition and promptly forwarding it to the public utility.  52 Pa.Code § 56.111.  

12. Commission regulations provide that the maximum length of a medical certification shall be 30 days and that certifications may be renewed twice for the same set of arrearages.  52 Pa.Code § 56.114(2).

13. The Complainants have failed to satisfy their burden of proof in this proceeding to demonstrate that PECO in any way violated the Public Utility Code, a Commission Order or regulation or a Commission-approved Company tariff.  66 Pa.C.S. § 332(a).


ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the formal complaint filed by Brandon Harper and Anastaia Manngings-Harper against PECO Energy Company at Docket Number C-2015-2589249 dated June 22, 2015 is hereby dismissed.

1. That this matter be marked closed.


Date:	January 21, 2016			/s/			
		Joel H. Cheskis
		Administrative Law Judge
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