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Amy Kush						:		
							:		
	v. 						:		C-2015-2502636
							:
UGI Utilities, Inc.					:
	


INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge


This Initial Decision dismisses the Formal Complaint of Amy Kush for failure to meet her burden of proof to show that she was entitled to another payment arrangement.

 HISTORY OF THE PROCEEDING

On September 8, 2015, Amy Kush (Complainant) filed a Formal Complaint with the Public Utility Commission (Commission) alleging that UGI Utilities, Inc. (Respondent or UGI) was threatening to shut off her service for nonpayment.  She also alleged that she is having a reliability, safety or quality problem with her service.  

On September 28, 2015, the Respondent filed an Answer and New Matter to the Formal Complaint admitting that it sent the Complainant a notice of pending service termination for nonpayment.  The New Matter alleged that the Complainant made no relevant or material allegations in her Formal Complaint and that the Complainant failed to set forth any violation of the Respondent.  No answer to the New Matter was received.

Also on September 28, 2015, the Respondent filed a preliminary objection.

On December 3, 2015, Administrative Law Judge Joel H. Cheskis issued an Order Denying Preliminary Objection.

On December 3, 2015, a hearing Notice was issued setting a hearing for December 30, 2015, and the matter was assigned to me.

On December 8, 2015, I issued a prehearing order advising the parties of various procedural rules.

The hearing convened as scheduled on December 30, 2015.  The Complainant appeared and represented herself.  The Respondent appeared represented by counsel.  The Complainant proffered no exhibits.  The Respondent proffered five exhibits; all were successfully entered into the record.  The record closed at the conclusion of the hearing.  This matter is now ready for decision.

FINDINGS OF FACT

1. The Complainant is Amy Kush.  She resides at 258 Frederick Street, Kingston, Pennsylvania 18704.  Formal Complaint.
 
2. The Respondent is UGI Utilities, Inc., a jurisdictional public utility.
	
3. The Complainant’s bills and past due balance are not in dispute.

4. The Complainant has a household of three comprising herself, her child and the father of her child.  Tr. at 8.

5. The Complainant receives $501 in food stamps monthly.  Tr. at 7.

6. The Complainant’s household income is $504 monthly.  Tr. at 8.

7. Complainant’s total gross monthly income is $1,005 or $501 in food stamps and $504 in income.

8. The Complainant does not pay her gas utility bill on a regular basis.  Her last payment was in September 2015, for $165.  Tr. at 15.

9. On December 9, 2015, the Respondent sent the Complainant a letter explaining that she was a candidate for their customer assistance program or CAP and included the application for the CAP.  UGI Exh. 4.

10. The Complainant failed to apply for the CAP.  Tr. at 11.

11. The Complainant has not applied for LIHEAP.  Tr. at 9.

12. At the time of the hearing the Complainant’s past due balance was $570.95.  UGI Exh. 1; Tr. at 15.

13. The Complainant had a payment arrangement with the Respondent that she did not keep.  UGI Exh. 2; Tr. at 15.

DISCUSSION

Burden of Proof:

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

Payment Arrangement: 

The Complainant has a very limited income of $504 for a household of three, plus $501 in food stamps for a total gross monthly income of $1,005.  She is less than 100 % of the Federal poverty level guidelines.  The Complainant has not made a payment against her past due bill with UGI since September 2015 when she made a payment of $165.  She made only four payments against her bill in 2015.  In contrast, the Complainant made eleven payments in 2014.  Her past due arrearage is $570.95 as of the time of the hearing.

On August 31, 2015, the Complainant entered into a payment arrangement with UGI.  UGI Exh. 2.  Neither UGI’s Exhibit nor testimony broke down the payment arrangement into monthly cost plus amount to be paid towards the Complainant’s arrearage.  The Exhibit simply states that the terms were $162 per month.  The Complainant defaulted on that arrangement.

In whatever way the Complainant configures her household budget, she will have to pay UGI for the service she consumes.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. PUC 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa.C.S. § 1303.  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa.C.S. § 1304.  Section 1406(a) states:

“A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by the customer:
(1) Nonpayment of an undisputed delinquent account.
(2) Failure to comply with the material terms of a payment arrangement.
(3) …
(4) …”					
66 Pa.C.S. § 1406(a).

In summary, the Complainant must make an effort to pay for her electric service and her arrearage each and every month.  The Complainant failed to prove that she was entitled to another payment arrangement, because she has not made a good faith effort to honor the payment arrangement she made with UGI, or to make any consistent monthly payments towards her bill and arrearage.  Buchanan v. Pike County Light & Power, Docket No F-2009-2137873, Opinion and Order entered November 10, 2011.  

Additionally, the Complainant was advised by both the undersigned and UGI to apply for UGI’s customer assistance program and LIHEAP.  It was explained to Ms. Kush that the CAP, once approved, will provide a subsidy toward her monthly bill thus helping her meet the balance.  She is also likely eligible for a LIHEAP grant and was advised to make application on the second floor of this building (i.e., Scranton State Office Building) before she left the building on the day of the hearing.  Ms. Kush has at a minimum, two options to assist her with her monthly utility bill, but she must meet her responsibilities by applying.
 
Finally, the Complainant alleged a reliability, safety or quality problem with her service on her Formal Complaint but did not raise any such issue at hearing and thus failed to prove same.  Therefore, that issue is dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter of this Formal Complaint.  66 Pa.C.S. § 701.

2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).
   
3. To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  

4. A showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  

5. A party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

6. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704. 

7. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

8. The Complainant failed to prove that she was entitled to a lower payment arrangement and failed to prove any reliability, safety or quality problem with her utility service.

9. A public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. PUC 637 (1982). 

10. Unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  

11. No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa.C.S. § 1303. 

12. Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa.C.S. § 1304.  

13. A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by the customer:
1. Nonpayment of an undisputed delinquent account.
2. Failure to comply with the material terms of a payment arrangement.
66 Pa.C.S. § 1406(a).





ORDER


		THEREFORE,

		IT IS ORDERED:


1. That the Formal Complaint of Amy Kush is dismissed.


2. That the Secretary’s Bureau mark Docket No. C-2015-2502636 closed.



Date:  February 1, 2016						/s/				
							Ember S. Jandebeur
							Administrative Law Judge
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