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INTRODUCTION



This Initial Decision dismisses the Complainant’s formal Complaint because she failed to sustain her burden of proof to establish that Philadelphia Gas Works wrongly terminated her service for theft of service when there was evidence of meter tampering. 

HISTORY OF THE PROCEEDING
On June 26, 2015, Ruth Moore (Complainant or Ms. Moore) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant indicated that her utility service had been shut off.  She contended there was no meter tampering and requested a payment arrangement.   

This matter is a timely appeal of a decision from the Bureau of Consumer Service (BCS) at case number 3338220 which dismissed the informal complaint of the Complainant.  The decision indicated that there was meter tampering and that the Complainant was liable for the charges and would need to pay those charges to have service restored.  
On July 20, 2015, Respondent filed an Answer indicating that, while responding to Complainant’s call regarding a gas odor at the service address on April 22, 2015, PGW found meter tampering with respect to Meter No. 1639601.  Respondent further indicated that the PGW technician shut the gas off with multiple locking devices, and that the Complainant was subsequently billed $1,755.98, which included $1,252.75 for bypass usage, a $123.23 reconnection fee, and $380 for a security deposit.  



By Hearing Notice dated July 28, 2015, a hearing was scheduled for September 8, 2015 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on July 29, 2015.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on September 8, 2015.  Complainant appeared pro se and testified.  Ms. Moore also presented the testimony of Melvin Jones, who is her fiancé and resides with her at the Service Address.  Respondent appeared and was represented by Graciela Christlieb, Esq.,
 who presented the testimony of Patricia Bernard, a Customer Review Officer, Nicholas Guanues, a Cadet, and Nicholas Simeo, a Supervisor with PGW.  Respondent offered six exhibits (PGW Exhs. 1 through 6) which were all admitted into evidence.  Ms. Christlieb requested that the Respondent be allowed to file a late-filed exhibit regarding the account for the Service Address and the activity of Mr. Jones on the account, as well as information regarding Mr. Jones’ former PGW account.  I also requested that the Company submit a copy of its zero usage procedure.  I gave the Respondent until September 15, 2015 to file its late-filed exhibits and the Complainant until September 24, 2015 to file any written objections to the late-filed exhibits.  


On September 15, 2015, the Respondent filed late-filed Exhibits Nos. 7-10,
 which included:  an Account Overview from Melvin Jones’ Account No. 000425509755; Contacts for Melvin Jones’ Account No. 000425509755 from December 11, 2002 to June 3, 2014; Contacts for Premise:  1207 W. William Street; and PGW’s zero usage procedure.  



On September 21, 2015, the Complainant filed her response to the late-filed Exhibits that were submitted by the Respondent.  She indicated that she did not believe that Mr. Jones’ past account had any bearing on her case.  She also recounted her arguments in the case.  To the extent that the Complainant’s response constituted an objection, her objection is overruled, and PGW’s late-filed exhibits are entered into the record through this decision.


The hearing resulted in a 67-page transcript.  The record closed on October 21, 2015, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The Complainant in this case is Ruth Moore.  

2. The Respondent in this proceeding is Philadelphia Gas Works.  
3. Complainant resides at 1207 West William Street, Philadelphia, PA 19133 (Service Address).  Tr. 7.

4. Complainant lives at the Service Address with her fiancé, Melvin Jones.  Tr. 10.

5. The Service Address is a single family house.  Tr. 10.

6. The Complainant rents the Service Address.  Tr. 8.

7. The gas appliances at the Service Address include a gas house heater, gas water heater, and gas stove.  Tr. 11.

8. The Complainant contacted PGW to have gas service in her name at the Service Address on June 6, 2014.  Tr. 27; PGW Exh. 1.

9. The service was turned on at the Service Address on June 10, 2014.  Tr. 36.  

10. On June 10, 2014, a PGW technician turned on the gas service at the curb and did multiple safety checks, including piping test, draft test, meter test, inside leak, chimney condition, atmospheric corrosion, and automatic control shut-off on the appliances which all must be done inside the Service Address.  Tr. 55-58; PGW Exh. 5.  
11. The PGW technician conducted the safety checks and tests, and all tests and checks passed.  Tr. 55-58; PGW Exh. 5.

12. On June 10, 2014, the current index for Meter No. 1639601 was 8885.  Tr. 58-59; PGW Exh. 5.  

13. The PGW technician would have noted if he had found meter tampering on June 10, 2014, and would have removed the meter and provided the new customer with a new meter.  Tr. 59.

14. On April 22, 2015, the Complainant contacted PGW to report a gas odor at the Service Address.  Tr. 7; PGW Exh. 1.

15. On April 22, 2015, a PGW Cadet, Nicholas Guanues, went to the service address to inspect the reported gas odor.  Tr. 7-8, 43; PGW Exhs. 1 & 2. 

16. Mr. Guanues noted the BTU’s for the household appliances:  100,000 for house heater, 40,000 for hot water heater, and 54,000 for gas range.  Tr. 44; PGW Exh. 2.  

17. While investigating the reported gas odor, Mr. Guanues discovered meter tampering.  Tr. 45-49; PGW Exh. 2.
18. Specifically, that the red caps had been removed and the ERT head
 plastic cap was loose and had been placed on the ERT head incorrectly.  Tr. 45-49; PGW Exh. 2.
19. At the time, Mr. Guanues removed the meter, placed a bike lock on the valve, locking plugs on the meter bar, put expanders in the curb box, turned off the gas at the curb and took pictures.  Tr. 44-45; PGW Exh. 2.  

20. Mr. Guanues noted the index for Meter No. 1639601 of 8885.  Tr. 48; PGW Exh. 2.

21. There was no CCF usage recorded at the Service Address between June 10, 2014 and September 1, 2015.  Tr. 32-33; PGW Exh. 3.  
22. The Company estimated the usage from the theft based on the BTUs of the appliances at the Service Address.  Tr. 35; PGW Exh. 2.  

23. The bypass usage billing for the Service Address was $1,377.45 for the time period at issue.  Tr. 36; PGW Exh. 2.  

24. PGW deducted a payment of $124.70 from the bypass usage billing which resulted in a charge of $1,252.75 which Respondent billed to the Complainant on April 24, 2015.  Tr. 33, 36; PGW Exh. 2.  

25. In order to have gas service restored, Complainant must pay the bypass charges of $1,252.75, and a reconnection fee of $123.23.  Tr. 30; PGW Exh. 1.

26. PGW has waived the security deposit based on the income level provided by the Complainant for the household.  Tr. 30; PGW Exh. 1.
27. The meter tampering occurred while the Complainant resided at the Service Address.  
DISCUSSION
The Public Utility Code, 66 Pa.C.S. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

During the hearing, the Complainant denied tampering with the meter at the Service Address, which is located in the basement.  The Complainant suggested that the tampering took place prior to her residing at the Service Address.  The Complainant argued that since she did not cause this usage discrepancy, she should be eligible for reduced restoration terms.  Mr. Jones, who also lives at the Service Address, testified that he did not tamper with the meter.  
In response to the testimony presented by the Complainant, PGW witness Mr. Guanues testified that he found that there were red caps missing from the ERT head and the plastic cap on the ERT head was loose and had been placed on the ERT head incorrectly, all signs of tampering.  Mr. Guanues also testified that at the time, he removed the meter, placed a bike lock on the valve, locking plugs on the meter bar, put expanders in the curb box, turned off the gas at the curb and took pictures.  Mr. Guanues noted the index for Meter No. 1639601 of 8885.  

PGW also presented the testimony of Mr. Simeo, who testified regarding the turn on of gas service at the Service Address on June 10, 2014.  On June 10, 2014, a PGW technician turned on the gas service at the curb and did multiple safety checks, including piping test, draft test, meter test, inside leak, chimney condition, atmospheric corrosion, and automatic control shut-off on the appliances, which all must be done inside the Service Address.  The PGW technician conducted the safety checks and tests, and all tests and checks passed.  On June 10, 2014, the current index for Meter No. 1639601 was 8885.  He noted that PGW policy would dictate that the PGW technician would have noted if he had found meter tampering on June 10, 2014 and would have removed the meter and provided the new customer with a new meter.  

Lastly, PGW witness Ms. Bernard testified there was no CCF usage recorded at the Service Address between June 10, 2014 and April 22, 2015.  The Company estimated the usage from the theft based on the BTUs of the appliances at the Service Address.  The bypass usage billing for the Service Address was $1,377.45 for the time period at issue.  PGW deducted a payment of $124.70 from the bypass usage billing which resulted in a charge of $1,252.75 which Respondent billed to the Complainant on April 24, 2015.  PGW indicated that, in order to have gas service restored, Complainant must pay the bypass charges of $1,252.75, and a reconnection fee of $123.23.  PGW has waived the security deposit based on the income level provided by the Complainant for the household.  

Commission regulations regarding immediate termination of service at 52 Pa.Code § 56.98(a)(3) provide in pertinent part that “[a] public utility may immediately terminate service for any of the following actions by the customer . . . [t]ampering with meters or other public utility equipment.”    

While the Complainant contends that she had nothing to do with the meter tampering, I am not persuaded by her testimony alone.  “Mere bald assertions … do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); Mid-Atlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa.Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R-00994808, (Opinion and Order entered March 3, 2000).  Mr. Guanues established the meter was tampered with, in that the red caps were missing and the ERT head was loose and the plastic cap on the ERT head had been placed on the head incorrectly.  Mr. Guanues noted that the index on the meter at the time it was removed was 8885.  Further, the Respondent indicated that on June 10, 2014, a PGW technician turned on the gas service at the curb and did multiple safety checks, including piping test, draft test, meter test, inside leak, chimney condition, atmospheric corrosion, and automatic control shut-off on the appliances, which all must be done inside the Service Address.  The PGW technician conducted the safety checks and tests, and all tests and checks passed.  On June 10, 2014, the index for Meter No. 1639601 was 8885.  According to PGW’s witness, Mr. Simeo, the PGW technician would have noted if he had found meter tampering on June 10, 2014 and would have removed the meter and provided the new customer with a new meter.  The meter failed to register any usage during the time period when the Complainant resided at the Service Address.  
PGW presented the testimony of the technician who determined that there was meter tampering and also the supervisor who was aware of the protocols that the Company follows when gas service is turned on for a new customer.  PGW also produced evidence that showed there was no usage that was recorded by the meter during the time period when the Complainant resided at the Service Address.  

Therefore, since PGW was able to demonstrate that the meter was tampered with and that the meter was in working condition at the time when service was turned on in the Complainant’s name, I conclude that the meter was tampered with while the Complainant was residing there, and that PGW had grounds to immediately terminate her service on April 22, 2015 for meter tampering.  Accordingly, the Complainant’s Complaint must be dismissed.
Further, the Complainant is not entitled to a payment arrangement in this matter.  In Darnell Fassett v. Philadelphia Gas Works, F-2014-2408541, (Opinion and Order entered April 27, 2015), the Commission stated the following:  “We do not believe a payment arrangement is appropriate when the person requesting the arrangement was involved in a theft of utility service while residing at the service location.”  Order at 8.  The Commission decided that the Mr. Fassett should not receive a Commission-ordered payment arrangement because he resided at the property while the unauthorized gas usage occurred.  Since, the Complainant was residing at the Service Address at the time the theft took place, she is not entitled to a Commission-issued payment arrangement.  As such, the Complaint must be denied and dismissed.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S. § 701.
2. Pursuant to 66 Pa.C.S. § 332(a), the burden of proof in this proceeding is upon the complainant.  66 Pa.C.S. § 332(a).

3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704. 
4. A public utility may immediately terminate service when a customer tampers with meters or other public utility equipment.  52 Pa.Code § 56.98(a)(3).

5. The Commission does not provide payment arrangements to customers involving theft of service while residing at the service address.  Darnell Fassett v. Philadelphia Gas Works, F-2014-2408541, (Opinion and Order entered April 27, 2015).  
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Philadelphia Gas Works late-filed Exhibits Nos. 7-10 are entered into the record at Docket No. F-2015-2490154;

2. That the Complaint of Ruth Moore against Philadelphia Gas Works at Docket No. F-2015-2490154 is denied and dismissed; 
3. That the record at Docket No. F-2015-2490154 be marked closed.

Date:
  January 19, 2016     

/s/









Marta Guhl




Administrative Law Judge
� 	Ms. Christlieb entered her appearance on behalf of the Respondent on August 12, 2015.  


� 	The numbering for the late filed Exhibits should start with late-filed Exhibit No. 7 since PGW submitted six exhibits during the course of the hearing.  


� 	The ERT head is what is also referred to as the AMR or automated meter reading.  Tr. 49.  
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