BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



David Wilkes						:
							:
	v.						:		F-2015-2487211									:
PECO Energy Company				:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


The Complainant filed a formal complaint (Complaint) against PECO Energy Company (PECO or Respondent or Company) requesting an affordable payment agreement.  The Complainant failed to sustain the allegations of his Complaint.  This decision dismisses the Complaint.

HISTORY OF THE PROCEEDING

On June 12, 2015, David Wilkes (Complainant) filed a Complaint with the Commission against the Respondent.  The Complaint requested an affordable payment agreement and indicated the utility is threatening or has already terminated electric service.    The Complainant stated that he is a senior citizen on a fixed income and his bills are too high.  Complainant receives electric service at 3847 Fairmount Avenue, Philadelphia, Pennsylvania 19104 (service address).    
 

The Respondent filed an Answer with New Matter and a Notice to Plead on June 30, 2015.  The Answer admitted that the Respondent established service to the Complainant at the service address.  The Answer also provided a document, which is a copy of the Complainant’s account history.

The Answer asserted that the Complainant was enrolled in the Respondent’s Customer Assistance Program (CAP) on May 20, 2012, and recertified in CAP on May 5, 2014.  The Answer stated that the Complainant is actively enrolled in the CAP with his entire balance comprised of CAP arrears. 

The New Matter referred to Section 1405(c) of the Public Utility Code (Code), which states, “Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.”  66 Pa.C.S. § 1405(c).  Pursuant to 66 Pa.C.S. § 1405(c), the Respondent asserted that the Complainant was not entitled to a Commission payment arrangement because his entire balance is comprised of CAP arrears.  Respondent requested that the Commission dismiss the Complaint.  To date, the Complainant has not filed an answer to the New Matter.

This Complaint is a timely appeal of the Commission’s Bureau of Consumer Services’ (BCS) informal complaint at Case No. 3277627.  On May 7, 2015, BCS dismissed the informal complaint finding that the Complainant was not eligible for a Commission-issued payment arrangement.

By Hearing Notice dated July 2, 2015, the matter was scheduled for Initial Hearing on Thursday, September 17, 2015, at 10:00 a.m.  The matter was assigned to the undersigned Administrative Law Judge (ALJ), Angela T. Jones.

A Prehearing Order was issued on July 14, 2015, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  

On September 16, 2015, counsel for the Respondent sent to the undersigned by electronic mail and facsimile a request from the Complainant to reschedule the hearing due to Complainant’s health issues.  Respondent represented that it did not oppose the Complainant’s request.  

By Prehearing Order #2 dated September 17, 2015, the undersigned ALJ granted the Complainant’s request to reschedule the hearing.  By Hearing Notice dated September 17, 2015, the evidentiary hearing scheduled for September 17, 2015 was canceled and rescheduled for December 3, 2015.  

The Initial Hearing convened as scheduled.  The Complainant appeared pro se, and presented his case.  Ms. Shawane L. Lee, Esquire, counsel for the Respondent, was present accompanied by one witness.  Complainant testified and did not present any exhibits.  Ms. Renee Tarpley testified for the Respondent.  Respondent offered the following exhibits:

(1) Account Activity Stmt. – PECO Exhibit 1;
(2) CAP History – PECO Exhibit 2; 
(3) Collection History – PECO Exhibit 3; and
(4) Payment Arrangement History – PECO Exhibit 4.
		
All four were admitted into the record.

The transcript consists of 48 pages of transcribed testimony.  The record closed on January 4, 2016.  This matter is ripe for decision.

STIPULATIONS

		These stipulations were established at the evidentiary hearing.

1. The Complainant is not bringing for consideration a high bill complaint case.  Tr. 5-6.

2. The Complainant is not disputing the accuracy of the meter or the usage of electric service at the service address.  Tr. 5-6.

3. The Complainant is not disputing that he is responsible for the balance due at the service address for electric service.  Tr. 5-6.

4. The Complainant’s case is regarding his need for a payment arrangement.  Tr. 5, 9.

FINDINGS OF FACT

1. The Complainant is David Wilkes who resides and accepts responsibility for the residential electric service at 3847 Fairmount Avenue, Philadelphia, Pennsylvania (service address).  Tr. 5-6, 8, 11, 26, PECO Exhibit 1.

2. The Respondent is PECO Energy Company.

3. Complainant’s son, Mundy Wilkes, has had payment arrangements with the Respondent in the past for the service address.  Tr. 9, 19-20, PECO Exhibit 4.

4. Complainant’s son does not currently reside at the service address, but Complainant’s son established the account in his name at the service address in October 2011.  Tr. 9-10, 26-27, PECO Exhibit 2.

5. Complainant became aware in April 2014 that his son was not paying for electric service at the service address.  Tr. 11, 27, 39, PECO Exhibit 1.

6. Complainant is the owner of the service address.  Tr. 11.

7. Complainant did not provide any evidence that he resided anywhere other than the service address.  Tr. 12.

8. Although Complainant claimed he resided with his niece in Philadelphia, he acknowledged that he did not change his mailing address, or his driver’s license, which is all at the service address. Tr. 12, 16-19.

9. Two children under 12 years of age, the Complainant’s son and the mother of the children lived at the service address when Complainant’s son lived at the property.  
Tr. 20-22.

10. Renee Tarpley has been employed by the Respondent for 10 years as a senior regulatory assessor and reviews complaints filed with the Commission by Respondent’s customers.  Tr. 25.

11. Ms. Tarpley reviewed the Complaint.  Tr. 25.

12. In August 2014, Complainant requested that the electric service for the service address be placed in his name.  Tr. 27.

13. In August 2014, when Complainant requested the service account be placed in his name, the outstanding balance was $5,315.93.  Tr. 27.

14. The service account started in CAP in May 2012 and currently remains in CAP.  Tr. 28, PECO Exhibit 2.

15. The service account was recertified for CAP in May 2014.  Tr. 28-29, PECO Exhibit 2.

16. The service account has received $2,550.87 in forgiveness over the time it has been in CAP.  Tr. 28.

17. As of the date of the hearing the outstanding balance for the service account was $9,251.51, and the entire balance was billed at the CAP rate.  Tr. 29.

18. The Respondent issued two payment arrangements for the service account:

(a) the first payment arrangement was issued on May 31, 2013, based on $3,361.18 due and defaulted on November 4, 2013; and 
(b) the second payment arrangement was issued on June 16, 2014, based on $5,002.28 due and defaulted on August 4, 2014.

Tr. 29-30, PECO Exhibit 1.

19. Termination notices were sent on May 29, 2015 and June 29, 2015, regarding the service account, but service was not terminated because informal and formal complaints were filed.  Tr. 31-32, PECO Exhibit 3.

20. The Complainant made a payment of $210.38 on December 1, 2015.  Tr. 33.

DISCUSSION

In the present formal Complaint, Mr. Wilkes requested a payment arrangement and stated he is responsible for the outstanding balance due at the service address.  STIP 3, 4.

I. Applicable Legal Standard 

As the proponent of a rule or order or seeking affirmative relief from the Commission, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  

A preponderance of the evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  

In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).
If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

II. Payment Arrangement for Complainant

The Complainant claimed that he did not live at the service address when his son lived at the property.  Tr. 10.  The Complainant claimed that any previous payment arrangement at the service address was with the Complainant’s son and not with the Complainant.  Tr. 9.

The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq., is applicable to this proceeding.  The Commission has the authority to establish payment arrangements, pursuant to 66 Pa.C.S. § 1405(a), which states,

(a) General rule.—The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

Thus, the Commission can only provide payment arrangements within the limitations established by the statute at 66 Pa.C.S. § 1401 et seq.  To be eligible for a payment arrangement, the Complainant must be a “customer” or “applicant” as defined by the statute at 66 Pa.C.S. § 1403.  If the Complainant does not meet the definitions of either customer or applicant as stated in the statute, the Commission is not authorized to establish a payment arrangement between the Complainant and the Respondent.  

A customer is defined as,

A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

66 Pa.C.S. § 1403 (emphasis added).  The Complainant is the owner of the service address.  
FOF 6.  Complainant did not provide evidence that he lived anywhere other than the service address and all of his identification such as mailing address and driver’s license most recently issued in March 2014 is at the service address.  Tr. 18, FOF 7 & 8.  Complainant failed to sustain evidence that he was not an occupant at the service address.  

The record evidence supports that the Complainant is an adult occupant who is the owner of the service address.  Complainant fits the definition of a customer.  Because the Commission must operate within the limitations of the statute, the statute must be examined to ascertain whether there are limitations in this instance from granting a payment arrangement.

Customer assistance programs are defined in the statute as,

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa.C.S. § 1403.

The Complainant paid $2,101.03 towards a Company-issued payment arrangement with the Respondent in April 2014.  Tr. 13-14, 19, 21, 39, 40, PECO Exhibits 1, 4.  The payment arrangement included three adults, Complainant, Complainant’s son, the mother of Complainant’s grandchildren, and two minors, who are Complainant’s grandchildren.  PECO Exhibit 4.  This fact is included to further substantiate that the Complainant was an occupant of the service address in April 2014.  The service account was recertified for the CAP rate on May 5, 2014.  FOF 15.  The recertification for the CAP rate included the same occupants of the service address as the April 2014 payment arrangement.  PECO Exhibit 2 and 4.  The entire balance at the service address was billed at the CAP rate.  FOF 17.  The Complainant’s service account is actively enrolled in CAP.  FOF 14.  The record evidence supports that the Complainant occupied the service address, was a customer of the Respondent pursuant to Section 1403 of the Public Utility Code, supra at 8, and benefited from the CAP rates at the service address.  66 Pa.C.S. § 1403.  

Commission precedent dictates that if identification and a CAP application refer to the service address for the Complainant, then the Complainant fails to sustain his burden that he lived somewhere other than the service address.  In Scafe v. PECO Energy Co., Docket No. C-2013-2368096 (Order entered May 20, 2015)(Scafe), Complainant denied living at the service address but did not dispute that she was the owner of the service address.  The Complainant’s driver’s license and the CAP application linked the Complainant to the service address, and therefore, the Complainant failed to sustain her burden to prove that she lived somewhere other than the service address.  Id.  

In the instant proceeding the Complainant has denied living at the service address prior to August 2014, but does not dispute that he is the owner of the service address.  FOF 6. The Complainant’s driver’s license (issued March 2014), payment arrangement (amount paid April 2014) and CAP recertification (May 2014) show that the Complainant was linked to the service address prior to August 2014.  Tr. 18, 39-41, PECO Exhibits 1, 2, 4.  Consistent with Scafe, the Complainant failed to sustain his burden to prove that he lived somewhere other than the service address.  The record evidence supports that the Complainant lived at the service address as early as March 2014, and therefore, benefited from the CAP rates at the service address.

[bookmark: _GoBack]The Complainant requested a payment arrangement.  STIP 4.  Consistent with  Scafe, the Complainant is an occupant of the service address and benefited from CAP rates.  The Complainant’s outstanding account balance consists solely of CAP arrears.  FOF 17.

As abovementioned the Commission is prohibited from negotiating or approving a payment arrangement when CAP rates are the subject of the payment arrangement.  66 Pa.C.S. § 1405(c), supra at 2.  Based on Section 1405(c) of the Code, the Commission does not have the authority to provide the relief sought by the Complainant.  Because the Commission does not have the authority to grant the relief requested by the Complainant, the Complaint must be dismissed.  Hill v. PECO Energy Co., Docket No. C-2012-2315524 (Order entered November 2, 2012).  

The Complainant has failed to prove that he is entitled to a payment arrangement, and therefore, has not sustained his burden of proof.  The account balance for the service address is due and payable because it is found that the Commission lacks authority to order a payment arrangement.  The Complaint must be dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

1. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

1. Where it is established that the Complainant is the owner of the service address and the Complainant’s driver’s license and CAP application link the Complainant to the service address, the Complainant has failed to sustain his burden to prove that he lived somewhere other than the service address.  Scafe v. PECO Energy Co., Docket No. C-2013-2368096 (Order entered May 20, 2015).

1. The Complainant had the burden of proof and failed to sustain his burden.  66 Pa.C.S. § 332(a).

1. The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.
	
1. Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.  66 Pa.C.S.         § 1405(c). 

1. The Complaint must be denied when the Commission lacks the authority to grant the requested relief.  Hill v. PECO Energy Co., Docket No. C-2012-2315524 (Order entered November 2, 2012).
ORDER


THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by David Wilkes against PECO Energy Company at Docket No. F-2015-2487211 is dismissed.

1. That the Secretary mark this docket closed.


Date: February 10, 2016 		/s/					
		Angela T. Jones 
		Administrative Law Judge
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