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INTRODUCTION

In this case Charles E. Goodwin (Complainant) disputes his gas bill and whether the Philadelphia Gas Works (PGW or Respondent or Company) has the correct service address attributed to the Complainant’s gas usage from September 2006 to June 2011.  Although there is a dispute as to whether gas usage for the Complainant was at 1918 B Shelmire Avenue, Philadelphia, Pennsylvania or at 1920 2nd floor Shelmire Avenue, Philadelphia, Pennsylvania, the Complainant does not dispute that he used Respondent’s gas service.  Where the gas usage took place is not determinative to the resolution of the formal complaint (Complaint).  Because the dispute questions the gas usage over a period that has occurred beyond three years prior to the date the Complaint was filed, the litigation is barred by the statute of limitations of the Commission.
HISTORY OF THE PROCEEDING
On August 6, 2015, Complainant filed a Complaint against Respondent with the Pennsylvania Public Utility Commission (Commission or PUC) at Docket No. F-2015-2497714.  Complainant states there are incorrect charges on his bill for gas service.  Complainant more explicitly states that he never lived at 1918 B Shelmire Avenue, Philadelphia, Pennsylvania (service address) for which PGW attributes his gas usage.  Complainant stated he lived at 1920 Shelmire Avenue, 2nd floor, Philadelphia, Pennsylvania (address II).
On September 1, 2015, Respondent filed its Answer which denied that there were incorrect charges for the Complainant’s billed gas service.  Respondent stated that its records show Complainant had gas service at the service address from September 1, 2006 through June 27, 2011 and accumulated a balance in the amount of $9,950.53.  As of August 5, 2015, Complainant’s total account balance was $10,247.16.  Complainant has made no payments on the account since it was established.

On October 15, 2014, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3296328 regarding his billed gas service.  BCS issued a decision on June 27, 2015, finding the Complainant responsible for the outstanding balance of gas service at 1918 B Shelmire Avenue, Philadelphia, Pennsylvania.  This Complaint is a timely appeal of the BCS informal complaint.

By Hearing Notice dated September 9, 2015, the proceeding was scheduled for an Initial Hearing on Thursday, November 19, 2015, at 10:00 a.m.  The undersigned Administrative Law Judge (ALJ) was assigned as the presiding officer of the proceeding.

By Order dated September 15, 2015, the undersigned issued a Prehearing Order, which provided, among other things, procedural rules for this proceeding.

On September 24, 2015, Graciela Christlieb, Esquire, counsel for Respondent filed an Amended Answer with New Matter.  Also on September 24, 2015, counsel for Respondent filed a Motion for Summary Judgment (Motion I) in this proceeding. 
By Order dated September 30, 2015, the undersigned instructed that Motion I was not ripe because the Respondent filed an Amended Answer with New Matter.  Pursuant to Commission regulation the Complainant is given the opportunity to reply to the Amended Answer and New Matter.  52 Pa.Code § 5.65, states,
§ 5.65. Answers to amendments of pleadings.

 (a)  Except as provided under § 5.101 (referring to preliminary objections), an answer to an amendment, modification or supplement to an application, complaint, petition or other pleading set forth under § 5.91 (referring to amendments of pleadings generally) shall be filed with the Commission within 20 days after the date of service of the amendment, modification or supplement, unless for cause the Commission or presiding officer with or without motion prescribes a different time.
By letter dated October 10, 2015, the Complainant, Charles Goodwin, sent in a response to the New Matter.  The response was due on or before October 14, 2015; and therefore, the response was timely.  Complainant stated that he applied for gas service at address II in May 2006 and has repeatedly complained to the Respondent that the he is not responsible for the gas usage at the service address.  Complainant stated that his Complaint is regarding incorrect billing due to the wrong address for gas usage.  The undersigned sent the response to the Commission’s Secretary as there was no evidence it was filed with the Commission.
  

On October 16, 2015, counsel for Respondent filed a Motion for Summary Judgment (Motion II) in this proceeding endorsed by a notice to plead.
  The Respondent alleged that because the matter in dispute concerns the Complainant’s gas service account from 2006 to 2011, the statute of limitation has run; and consequently, the Commission lacks jurisdiction over the Complaint.  

Preliminary objections were appropriate under Commission regulations in response to Complainant’s Complaint and Complainant’s response to Respondent’s New Matter.  52 Pa. Code § 5.101.  The Commission’s preliminary objection practice is similar to the Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994).    
Preliminary objections are limited to the following:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5)  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(emphasis added).  Respondent requested that the Complaint be dismissed due to the fact that the statute of limitation for the Complainant to pursue litigation regarding his gas service from 2006 to 2011 has run.  Although Motion II is entitled a Motion for Summary Judgment, it was treated as a Preliminary Objection because it alleged lack of Commission jurisdiction pursuant to 52 Pa.Code § 5.101(a). 
Pursuant to Commission regulation, an answer to a preliminary objection may be filed within 10 days of the date of service.  52 Pa.Code § 5.101(f)(1).  Pursuant to 52 Pa.Code § 5.101(f)(1), an answer to the preliminary objection was due on October 26, 2015.  It is noted that the notice to plead filed with the Motion II, stated that an answer was due 20 days after the motion was filed or by November 5, 2015.  By November 5, 2015, the undersigned did not receive anything from the Complainant.  The undersigned ALJ believed that the Complainant failed to file an answer.  

By Order dated November 6, 2015, the undersigned cancelled the scheduled Initial Hearing and closed the record.


By letter dated November 5, 2015, but received by the undersigned on November 9, 2015, the Complainant served what was entitled New Matter.  The New Matter raised, among other issues, whether the outstanding balance attributed to the Complainant had already been satisfied by the landlord of the service address.  



By Order dated November 10, 2015, the undersigned determined that the November 5, 2015 letter from the Complainant was a response to the preliminary objections filed by the Respondent.  Through the November 10, 2015 Order, the undersigned ALJ reopened the record and rescheduled the evidentiary hearing.  A Hearing Notice dated November 10, 2015, rescheduled the evidentiary hearing for Wednesday, January 6, 2016 at 10 a.m.
On November 24, 2015, the Respondent filed its reply to the Complainant’s New Matter, which was dated November 5, 2015.  The Respondent alleged that payment from the landlord had been accounted for and yet the Complainant still has an outstanding balance in excess of $7,000.00.  The Respondent also asserted that any participation in its Landlord Cooperation Program by the Complainant’s landlord is irrelevant to the Complainant’s responsibility to pay for gas services he used.

The evidentiary hearing convened as scheduled.  The Complainant appeared representing himself.  Ms. Christleib appeared representing the Respondent accompanied by three potential witnesses.  The Complainant did not have his landlord or any other document or live witness to corroborate his allegations in the New Matter.  The Respondent renewed its objection to this Complaint in that the Commission does not have jurisdiction because the statute of limitation has run.
The record closed upon receipt of the transcript on January 15, 2016.  Respondent’s objection to the proceeding will be treated as a motion to dismiss for lack of jurisdiction.  This matter is procedurally ripe for decision.
FINDINGS OF FACT
1. The Complainant is Charles E. Goodwin.

2. The Respondent is Philadelphia Gas Works which provided gas service to the service address.
3. The Complainant established gas service with the Respondent on September 1, 2006.

4. The Complainant was the customer of record at the service address, until gas service was discontinued on June 27, 2011.

5. June 27, 2011, was the last day of gas service attributed to the Complainant at the service address.

6. The Complainant does not dispute that he had notice of the Respondent attributing his gas usage to the service address rather than address II prior to the last day of gas service at the service address.


7. The Complainant contested the gas service bills attributed to him from September 1, 2006 to June 27, 2011.
8. The Complainant failed to sustain his allegation that the landlord satisfied his outstanding balance for gas service.  Tr. 17, 19.
DISCUSSION

In the Complaint, the Complainant disputes the amounts billed for his gas usage from September 1, 2006 to June 27, 2011.  The Complainant alleged that his landlords compensated the Respondent for gas usage at the service address and that he should not be billed for the same usage.  The Complainant alleged that PGW was obtaining compensation for the same gas usage from two different sources.  

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).
The Complainant acknowledged that he did not have any documentation as evidence to verify or corroborate his claim that the landlords compensated the Respondent for the gas usage at the service address from September 1, 2006 to June 27, 2011.  Tr. 13-20, 21, 29-30.  Complainant did not bring any witnesses to support his claim.  It is found that the claim by Complainant is a bald assertion unsubstantiated by evidence because he did not produce a reliable and verifiable document of his claim or a witness with firsthand knowledge to verify the claim.
“Mere bald assertions …do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); MidAtlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa.Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., Docket No. R-00994808 (Opinion and Order entered March 3, 2000).  Without any evidence for his claim, the Complainant has failed to sustain his burden to prove that PGW was compensated by the Complainant’s landlords for gas usage at the service address.  FOF 7.


The Respondent renewed its objection that the Commission lacks jurisdiction over the subject matter of the Complaint stating the objection is non-waivable.  Tr. 12.  The Respondent questioned the Commission’s jurisdiction and requested that the Complaint be dismissed because it alleged a controversy which falls outside the Commission’s statute of limitations for an action to be brought before the agency as set forth in 66 Pa.C.S § 3314.  


A statute of limitations is a non-waivable defense if the time limitation contained in it terminates not just the remedy but the actual right to bring the action.  See, Pearson v. Duquesne Light Co., Docket No. C-2015-2465168 (Final Order entered July 7, 2015).  Section 3314(a) of the Code states, 
No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.
66 Pa.C.S. § 3314(a).  This statute is a non-waivable statute of limitations because it terminated the right to bring an action as well as any remedy.  Pearson v. Duquesne Light Co., Docket No. C-2015-2465168 (Final Order entered July 7, 2015).  The statute of limitation divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose.  Since the statute of limitations at Section 3314(a) of the Code is non-waivable and divests the Commission of jurisdiction, it may be raised at any time during a matter in dispute before the Commission.  Id.


It is agreed with the Respondent that the matter of whether the Commission lacks subject matter jurisdiction is not a waivable defense for the Respondent and can be asserted at any time during the proceeding.  This matter of whether the Commission has subject matter jurisdiction must be addressed.  


Riedel v. The Human Relations Comm’n of the City of Reading, states,

Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.

559 Pa. 33, 39; 739 A.2d 121, 124 (1999).



Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist.  Commonwealth v. VanBuskirk, 303 Pa. Super. 148, 449 A.2d 621 (Pa.Super. 1982).  Jurisdiction cannot be obtained by waiver or estoppel.  Scott v. Bristol Twp. Police Dep’t, 669 A.2d 457 (Pa.Cmwlth. 1995).



With the abovementioned principles regarding jurisdiction as a backdrop, the issue in this proceeding is whether or not the Commission has jurisdiction with respect to the Complainant’s Complaint.



The Complainant was very specific that he is contesting the gas service bills attributed to him from September 1, 2006 to June 27, 2011. (FOF 7)  The Complainant does not dispute that he had notice of the issues for which he contests the bill prior to June 27, 2011.  (FOF 6)  The calculation of the statute of limitation starts with the last day of the disputed billing period.  See, Duquesne Light Co. v. Pa. Pub. Util. Comm’n, 611 A.2d 370 (Pa.Cmwlth. 1992).  Three years from the last day of the disputed controversy is June 27, 2014.  The Complaint was filed with the Commission on August 6, 2015.  The Complaint was filed over one year after the statute of limitations had run (August 6, 2015 is about 13 months after June 27, 2014).

  

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (1992), appeal denied, 536 Pa. 633, 637 A.2d 293 (1993). 

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 157 Pa. Super. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).    



The Commission has previously held that it does not have subject matter jurisdiction when the statute of limitations has run.  Pearson v. Duquesne Light Co., Docket No. C-2015-2465168 (Final Order entered July 7, 2015)(Pearson).   In Pearson, the statute of limitations barred review of the controversy by the Commission in a formal complaint regarding disposal of debris by the complainant’s electric company because the period at issue was beyond the three-year period of limitations.   



Since it is determined that the Commission lacks subject matter jurisdiction over the instant Complaint and the Complainant does not dispute that he did use gas from the Respondent, whether the gas usage was at the service address or the address II is not relevant to the resolution of the Complaint.  The request by the Respondent to dismiss the Complaint because the Commission lacks jurisdiction is appropriate and granted by the ordering paragraph below.
CONCLUSIONS OF LAW
1. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

2. The Complainant had the burden of proof and failed to sustain his burden.  66 Pa.C.S. § 332(a).

3. Public Utility Code Section 3314(a) requires a formal complaint challenging a bill for utility service to be filed within three years from the date the liability arose.  66 Pa.C.S. § 3314(a).

4. The starting point for computing the expiration of the three-year statute of limitations period is the last date of the disputed billing period.  Duquesne Light Co. v. Pa. Pub. Util. Comm’n, 611 A.2d 370 (Pa.Cmwlth. 1992).

5. Public Utility Code Section 3314(a) is a non-waivable defense and can be asserted at any time during the proceeding.  Pearson v. Duquesne Light Co., Docket No. C-2015-2465168 (Final Order entered July 7, 2015).

6. Public Utility Code Section 3314 (a) divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose.  Pearson v. Duquesne Light Co., Docket No. C-2015-2465168 (Final Order entered July 7, 2015) and 66 Pa.C.S. § 3314(a).  
7. Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Riedel v. The Human Relations Comm’n of the City of Reading, 559 Pa. 33, 39; 739 A.2d 121, 124 (1999).

8. The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 157 Pa. Super. 595, 43 A.2d 348 (1945).
9. Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (1992), appeal denied, 536 Pa. 633, 637 A.2d 293 (1993).
10. Jurisdiction may not be conferred by the parties where none exists.  Commonwealth v. VanBuskirk, 303 Pa. Super. 148, 449 A.2d 621 (Pa.Super. 1982).
11. Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist.  Id.
12. Jurisdiction cannot be obtained by waiver or estoppel.  Scott v. Bristol Twp. Police Dep’t, 669 A.2d 457 (Pa.Cmwlth. 1995).
13. Mere bald assertions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); MidAtlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa.Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., Docket No. R-00994808 (Opinion and Order entered March 3, 2000).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion by Graciela Christlieb, Esquire on behalf of Philadelphia Gas Works in this proceeding captioned Charles Goodwin v. Philadelphia Gas Works, Docket No. F-2015-2497714, to dismiss the Complaint because the Pennsylvania Public Utility Commission lacks subject matter jurisdiction is granted.



2.
That the Complaint filed on August 6, 2015, by Charles Goodwin against Philadelphia Gas Works at Docket No. F-2015-2497714 is dismissed.


3.
That the record at Docket No. F-2015-2497714 be marked closed.

Date: January 26, 2016






/s/











Angela T. Jones









Administrative Law Judge
� 	By memorandum dated November 3, 2015, the response was filed with the Secretary’s Bureau.


� 	It is noted that Motion II was not served on the undersigned ALJ.
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