BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Whemco-Steel Castings, Inc.		 		:
							:
	v.						:		C-2014-2459527		
							:
Duquesne Light Company				:



[bookmark: _GoBack]THIRD  PREHEARING ORDER
 
	On December 23, 2014, Whemco-Steel Castings, Inc., (Complainant or Whemco) filed a formal complaint against Duquesne Light Company, (Respondent, Company, Duquesne or Duquesne Light) averring, inter alia, that Complainant paid substantially in excess of what it should have paid to Respondent for electric distribution service provided from January 2011 through April 2014.  Whemco alleges that Duquesne wrongfully terminated, for Rate L customers, a distribution-rate discount contained in Rider No. 5 (Rider No. 5 or Rider 5) of Duquesne’s then-prevailing and Commission approved retail electric service tariff as a result of the improper implementation of a settlement of the Default Service Proceeding that covered the period January 1, 2008 through December 31, 2010.

	As relief, Whemco seeks, among other things, a refund from Duquesne under Section 1312 of the Public Utility Code (“Code”) in the amount of $2,480,374.16, plus interest on all unpaid amounts.  On January 21, 2015, Respondent filed an answer and new matter to the formal complaint, denying that Complainant has over paid Respondent for electric distribution service provided from January 2011 through April 2014.  Respondent raises various affirmative defenses in its new matter.  On February 10, 2015, Complainant filed a reply to new matter of Respondent.	
	
		A telephone hearing notice was issued on March 27, 2015, scheduling an initial hearing in this proceeding for May 7, 2015 at 10:00 a.m.  
On April 17, 2015, Complainant filed a Motion of Whemco-Steel Castings, Inc. to Determine Sufficiency of Duquesne Light Company Responses to Requests for Admission Set 1 (Motion to Determine Sufficiency).  Complainant sought an order that the answers to request for admissions R-1 through R-17 did not comply with 52 Pa.Code § 5.350, and accordingly that the answers to those requests be deemed admitted. 
  
An interim order was issued on April 21, 2015, converting the initial hearing to a prehearing conference.  A hearing notice was issued on April 15, 2015, converting the initial hearing to a prehearing conference.  By interim order dated April 23, 2015, Respondent was directed to file any response to the Motion to Determine Sufficiency by 3:00 p.m. on May 5, 2015, and ordered that argument on the Motion to Determine Sufficiency and any response, would be heard at the time of the prehearing conference on May 7, 2015.

The prehearing conference was convened as scheduled on May 7, 2015.  Prior to hearing argument on the Motion to Determine Sufficiency, the Parties were asked to confer in an effort to resolve the outstanding issues regarding the motion.  The Parties were able to agree, with regard to responses to requests for admissions 1, 2, 3, 9, 10 and 11, that the Parties would confer and amend the responses, or in the alternative, request a ruling on the motion regarding those responses at the prehearing conference in this proceeding.

		The Parties indicated that they could not resolve their dispute regarding responses to requests for admission 4, 5, 6, 7, 8 and 12 through 17.  Accordingly, the Parties argued their respective positions regarding those responses.   An interim order granting in part and denying in part, the motion of Whemco to Determine the Sufficiency of Duquesne Light’s Responses was entered on June 1, 2015 (June 1 Interim Order).  

	On April 29, 2015, Duquesne Light served its Interrogatories and Requests for Production of Documents, Set II (“Set II Discovery”) on Whemco.  On May 8, 2015, Whemco filed objections to Questions 2, 3, 5 and 9 of the Set II Discovery.  Duquesne Light averred it held discussions with Whemco regarding the objections.  As a result of these discussions, Duquesne Light agreed to withdraw Questions 5 and 9.  However, the Parties were not able to reach a compromise regarding Questions 2 and 3.  

		On May 18, 2015, Duquesne Light filed a Motion to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company on Whemco-Steel Castings, Inc., Set II (Motion To Compel Set II).  Whemco filed an answer to the Motion to Compel on May 26, 2015. 

	On June 1, 2015, the undersigned presiding officer issued an interim order granting in part and denying in part Whemco’s Motion to Determine Sufficiency of Duquesne’s Responses to its Requests for Admission Set 1.  

		On June 2, 2015, the undersigned presiding officer issued an interim order establishing a tentative litigation schedule for the filing of preliminary motions and other procedural matters.  In addition, a prehearing order was entered on June 2, 2015. 

	On June 4, 2015, the undersigned presiding officer issued an interim order  denying the Motion of Duquesne Light Company to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company on Whemco Steel Castings, Inc., Set II.    

	On June 8, 2015, Complainant filed an Application of Whemco-Steel Castings, Inc. for Authorization to (I) Take the Deposition of Kim Titley, a Non-Party, and (II) the Issuance of a Subpoena in Connection Therewith.  The Parties engaged in discussions with regard to the Application and by email dated June 17, 2015, counsel for Complainant withdrew the Application, without prejudice.

	On June 8, 2015, Respondent filed a Petition of Duquesne Light Company for Certification of a Discovery Ruling for Interlocutory Review, for certification of the questions addressed in the interim order entered on June 4, 2015, denying Duquesne Light’s Motion to Compel.  On June 15, 2015, Respondent filed a Brief of Duquesne Light Company in Support of its Petition for Certification of a Discovery Ruling for Interlocutory Review.  Complainant filed a Brief of Whemco-Steel Castings, Inc., in Opposition to Certification of a Discovery Ruling for Interlocutory Review on June 15, 2015.  The Parties continued to engage in discovery in this proceeding and on August 27, 2015, an Interim Order was entered denying the Petition For Certification of a Discovery Ruling For Interlocutory Review.

	On July 1, 2015, Whemco and Duquesne each filed Motions For Summary Judgment.  Duquesne and Whemco each filed an answer opposing the other Parties’ Motion on July 21, 2015. 

	On July 17, 2015, Duquesne Light propounded its Set III Discovery on Whemco.  On July 29,  2015, Whemco filed its Objections to the Set III Discovery.  On August 10, 2015, Duquesne Light filed a Motion to Compel Whemco to respond to the Set III Discovery.  Whemco did not file an Answer to Duquesne Light’s August 10, 2015 Motion to Compel.  Rather, on August 14, 2015, Whemco filed responses to the Set III Discovery and stated in its Filing Letter that Duquesne Light’s August 10, 2015 Motion to Compel was moot.

	On August 24, 2015, Duquesne Light filed a Further Motion To Compel Answers To Interrogatories and Request For Production of Documents Propounded By Duquesne Light Company on Whemco-Steel Castings, Inc., Set III (Further Motion to Compel Set III).  On August 28, 2015, Complainant filed an Answer of Whemco-Steel Castings, Inc., To Motion to Compel Answers to Interrogatories and Request For Production of Documents Propounded by Duquesne Light Company.

	On September 10, 2015, an Interim Order Denying The Motion of Whemco-Steel Castings, Inc., For Summary Judgment was entered.  On the same date, an Interim Order Denying Duquesne Light Company’s Motion For Partial Summary Judgment was entered.  
On September 29, 2015, an interim order was issued granting in part and denying in part the Further Motion To Compel Answers To Interrogatories And Requests For Production Of Documents Propounded By Duquesne Light Company On Whemco-Steel Castings, Inc., Set III.  
	
		On November 3, 2015, Duquesne Light filed an Application for Authorization to Take the Deposition of Pamela C. Polacek, a Non-Party, and for the Issuance of a Subpoena therewith.   On November 20, 2015, the Parties filed a Stipulation of Whemco-Steel Castings, Inc., and Duquesne Light, which was executed by legal counsel for the Parties.  The stipulation addresses an agreement by the Parties regarding, inter alia, an Application for Authorization to Take the Deposition of Pamela C. Polacek, Esquire, a Non-Party, and the Issuance of a Subpoena in Connection Therewith, filed by Duquesne Light Company on November 3, 2015.  An interim order was issued on December 8, 2015, approving the stipulation entered into by the Parties.  

On December 9, 2015, Whemco forwarded a letter to the undersigned presiding officer requesting that a further prehearing conference be scheduled.  On December 24, 2015, an interim order was entered setting a second prehearing conference for Friday, January 8, 2016.  

The second prehearing conference was convened as scheduled.  Counsel for Whemco and Duquesne Light attended the conference.  A second prehearing order entered on February 8, 2016 memorialized the matters decided and agreed upon by the Parties during that conference, as follows:

Litigation Schedule

		The Parties agreed upon the following litigation schedule:

			Date				Event

		January 19, 2016		Whemco Direct Testimony	

		February 9, 2016		Deposition of Pam Polacek

		February 10, 2016		Depositions of Christian Slingluff and Robert 							Rosenthal (subject to modification)

		February 23, 2016		Duquesne Discovery regarding Whemco Direct 							Testimony and follow-up to deposition testimony 							(Deadline does not preclude follow-up questions to 						responses)

		March 14, 2016		Whemco response to Discovery Requests

		March 24, 2016		Discovery Motions filed by Duquesne Light

		March 29, 2016		Whemco Responses to Discovery Motions filed by 							Duquesne Light filed by March 24, 2016

		April 15, 2016		Rulings on Discovery Motions

		May 2, 2016			Duquesne Light Response

		May 17, 2016			Whemco depositions of Duquesne Light Witnesses 							(In Harrisburg, with exception of Mr. Frommer, to 						be held in Pittsburgh)

		June 14, 2016			Whemco Rebuttal Testimony

		June 23-24, 2016		Hearings in Pittsburgh

		July 18, 2016			Main Briefs

		July 29, 2016			Reply Briefs


In addition, on February 16, 2016, the undersigned presiding officer received a memo from Anthony D. Kanagy, Esquire, which was copied to counsel in this proceeding, indicating the Parties had agreed to a further deposition of Witness Polacek on February 24, 2016.   In addition, the Parties agreed to an extension of the discovery date to February 26, 2016, for follow-up questions of Witness Polacek related to her further deposition on February 24, 2016.  In addition, the email indicated that Whemco may respond to those questions, if any, by March 17, 2016.  This Third Prehearing Order approves the agreement reached by the Parties as set forth in the email from Attorney Kanagy dated February 16, 2016.

THEREFORE,

IT IS ORDERED:

1.	That a further deposition of Witness Polacek shall be scheduled, as agreed by the Parties, on February 24, 2016.  

	2.	That, upon agreement of the Parties, an extension of the discovery date to February 26, 2016, for follow-up questions of Witness Polacek related to her further deposition on February 24, 2016, is hereby granted.

	3.	That, upon agreement of the Parties, Whemco may respond to those questions identified above, if any, by March 17, 2016. 

	4.	That all other provisions of the Second Prehearing Order dated February 8, 2016, shall remain in effect.


		
Date:  February 24, 2016				_________________________________								Jeffrey A. Watson
							Administrative Law Judge
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