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P R O C E E D I N G S 

JUDGE LOUIS G. COCHERES: 

L e t ' s go on t h e r e c o r d . Good morning 

l a d i e s and gentlemen. As a v a s t m a j o r i t y o f you know 

by now, my name i s L o u i s Cocheres and I am t h e 

A d m i n i s t r a t i v e Law Judge a s s i g n e d t o hear t h e m a t t e r s 

of t h e amended a p p l i c a t i o n o f the Department o f 

T r a n s p o r t a t i o n o f t h e Commonwealth o f P e n n s y l v a n i a f o r 

a p p r o v a l t o r e p l a c e t h e e x i s t i n g overhead b r i d g e and 

r e q u e s t exemptions f o r h o r i z o n t a l c l e a r a n c e s where 

S t a t e Route 0072, S e c t i o n 006, P r o u t v i l l e ( p h o n e t i c ) 

Pike c r o s s e s over t h e t r a c k s o f N a t i o n a l R a i l r o a d 

Passenger C o r p o r a t i o n , Amtrak. That would be AAR 

Number 518172T i n t h e c i t y o f L a n c a s t e r and Manhem 

Township, L a n c a s t e r County and t h e a l l o c a t i o n o f c o s t s 

i n c i d e n t t h e r e t o . At Commission Docket Number 

A-00117798 and the case o f Susan Wood v e r s u s t h e 

N a t i o n a l R a i l r o a d Passenger C o r p o r a t i o n , C i t y o f 

L a n c a s t e r , N o r f o l k Southern R a i l w a y Company, 

Commonwealth o f P e n n s y l v a n i a Department o f 

T r a n s p o r t a t i o n and Manhem Township, a t Commission 

Docket Number C-20042702. 

U n f o r t u n a t e l y , t h e b e s t l a i d p l a n s o f 

mice and men sometimes go a s t r a y , and t h a t ' s what 
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we've had happen t o d a y . We have on the t e l e p h o n e w i t h 

us Mr. Moore r e p r e s e n t i n g Amtrak, and I have i n t h e 

c o u r t r o o m w i t h me a l a r g e group o f people r e p r e s e n t i n g 

a l l o f t h e r e s t o f the p a r t i e s . I have d e c i d e d t h a t , 

u n f o r t u n a t e l y , Amtrak has d e m o n s t r a t e d t o d a y t h a t t h e y 

a c t u a l l y s u f f e r from human e r r o r e v e r y once i n a w h i l e 

and Mr. Moore was unable t o j o i n us i n person because 

h i s n o t i c e g ot l o s t i n h i s b u i l d i n g somewhere. And I 

a l s o note t h a t two o f the o r i g i n a l Counsel who were t o 

be w i t h us t o d a y , Mr. Dunlap and Mr. Sharp, were a l s o 

u n a v a i l a b l e f o r d i f f e r e n t reasons and have sent 

r e p r e s e n t a t i v e s . 

Given t h a t t h i s i s a f a i r l y t h a t I 

a n t i c i p a t e t h a t t h i s w i l l be a f a i r l y l e n g t h y h e a r i n g , 

I have d e c i d e d t h a t t h e r e i s s i m p l y t o o many 

s u b s t i t u t e s and I don't l i k e c o n d u c t i n g what c o u l d 

e a s i l y be h a l f a day or l o n g e r h e a r i n g s w i t h one p a r t y 

on t h e t e l e p h o n e . I t g e t s r e a l awkward and the 

t e l e p h o n e c o n n e c t i o n s are not p a r t i c u l a r l y good, 

a l t h o u g h I'm f a i r l y c e r t a i n t h a t we have t h e b e s t 

system a v a i l a b l e r i g h t now. 

With a l l t h a t i n mind, I have d e c i d e d 

t h a t I'm g o i n g t o c o n v e r t t o d a y ' s h e a r i n g i n t o a 

p r e - h e a r i n g c o n f e r e n c e . I do r e g r e t n ot b e i n g a b l e t o 

i n f o r m you i n advance b u t due t o t h e s t a t e h o l i d a y 
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y e s t e r d a y I was u n a v a i l a b l e t o get some o f the 

messages and would have n o t i f i e d your o f f i c e s more 

p r o m p t l y had I known. But most o f t h i s u n f o l d e d as I 

a r r i v e d a t my o f f i c e a t q u a r t e r a f t e r 8:00 t h i s 

m orning t o be g r e e t e d a t q u a r t e r a f t e r 8:00 and 30 

seconds by a phone c a l l f r o m Ms. D'Alfonso. And t h a t 

was f i n e , I had no p r o b l e m w i t h t h a t . I d i d a c t u a l l y 

have my coat o f f when she c a l l e d . I had almo s t got i n 

my desk c h a i r , which i s f i n e . 

I n any e v e n t , I want t o t h a n k you a l l f o r 

coming. And I t h i n k r e a l l y t h e most i m p o r t a n t 

c o n t r i b u t i o n s t h a t we can make here t o d a y are o f 

t r y i n g t o come t o some semblance o f agreement on when 

we can a c t u a l l y have t h i s h e a r i n g , which w e ' l l do i n a 

moment o f f the r e c o r d . And t h e n I w i l l p r o b a b l y c l o s e 

t h e p r e - h e a r i n g c o n f e r e n c e p o r t i o n o f t h i s case and 

admonish you a l l t o make some more e f f o r t s t o s e t t l e 

i n t h i s case. 

I have heard v i a the g r a p e v i n e t h a t 

s e t t l e m e n t n e g o t i a t i o n s had been i n p r o g r e s s and t h a t 

t h e y weren't e n t i r e l y s u c c e s s f u l , o t h e r w i s e we 

w o u l d n ' t be here a t a l l t o d a y . And I would l i k e you 

a l l t o make a n o t h e r e f f o r t . And s i n c e you a l l have 

h o l e s i n your s c h e d u l e t o be here t o d a y and we have 

Mr. Moore on t h e phone, perhaps w i t h t h e w i t n e s s or a t 

Sarg e n t ' s Court R e p o r t i n g S e r v i c e , I n c . 
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1 l e a s t someone i n the b u i l d i n g we can a u t h o r i z e i t and 

2 s e t t l e because he f e e l s so g u i l t y . I t h o u g h t we c o u l d 

3 b e t t e r use t h e t i m e and I do a p o l o g i z e f o r s o r t o f 

4 s p r i n g i n g t h i s on you on such s h o r t n o t i c e . 

5 B e f o r e I get t o t h e h e a r i n g s e t t i n g 

6 p o r t i o n o f t h i s , are t h e r e any o t h e r p r o c e d u r a l 

7 m a t t e r s or p o i n t s t h a t t h e p a r t i e s would l i k e t o b r i n g 

8 up? Okay. I d i d have some c a l l s b e f o r e t h i s h e a r i n g 

9 on a v a r i e t y o f t h i n g s . For example, Mr. Dunlap's 

10 name g o t l e f t o f f t h e s e r v i c e l i s t and I'm not q u i t e 

11 sure how. I don't ma ke up t h e s e r v i c e l i s t so I c o u l d 

12 say t h a t was not my j o b b u t i n any e v e n t , I do 

13 a p o l o g i z e f o r some o f t h e c o n f u s i o n t h a t was c r e a t e d 

14 because i t was c r e a t e d by my o f f i c e . 

15 So w i t h o u t f u r t h e r ado I'm g o i n g t o t a k e 

16 us o f f t h e r e c o r d and s o r t o f throw i t o ut f o r g e n e r a l 

17 c o n v e r s a t i o n p urposes. 

18 OFF RECORD DISCUSSION 

19 JUDGE COCHERES: 

20 Du r i n g our e x t e n s i v e o f f t h e r e c o r d 

21 d i s c u s s i o n , we covered a l o t o f t o p i c s . But t h e o n l y 

22 ones t h a t I t h i n k t h a t we need t o summarize are t h a t 

23 t h e p a r t i e s have agreed t o p r e p a r e d i r e c t t e s t i m o n y 

24 and serve i t on me and each o t h e r i n hand b e f o r e 4:00 

25 i n t h e a f t e r n o o n on October 2 6 t h . Those p a r t i e s who 

• 
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d e s i r e i t may have t h a t s e r v i c e done by e - m a i l . I 

w i l l c e r t a i n l y t a k e i t i n t h a t f o r m a t . I w i l l t e l l 

you t h a t my o f f i c e uses Word as i t s word p r o c e s s i n g 

system. I f you're not a b l e t o c o n v e r t i t t o Word, a t 

l e a s t t e l l me what you're u s i n g and I w i l l maybe be 

a b l e t o c o n v e r t i t i n t o something I can r e a d . And I 

have o t h e r p e o p l e who can do t h a t f o r me i f I c a n ' t . 

I f you're g o i n g t o use an e l e c t r o n i c f o r m a t f o r 

s e r v i c e , I expect t h a t t he h a r d copy s h o u l d a r r i v e a t 

my o f f i c e t h e next day and I r e q u i r e t h a t o f t h e 

p a r t i e s as w e l l . So i f you're s e r v i n g everybody by e-

m a i l you have t o get c o p i e s the n e x t b u s i n e s s day i n t o 

t h e i r o f f i c e s . 

We w i l l have t h e h e a r i n g on December 9 t h , 

Thursday. We have spent some t i m e c o r r e c t i n g 

everyone's s e r v i c e • l i s t s so we a l l know where we are 

and how t o f i n d them. Ms. D'Alfonso has g r a c i o u s l y 

v o l u n t e e r e d t o send out a comprehensive e - m a i l message 

so t h a t everyone has t h e c o r r e c t e l e c t r o n i c address 

f o r everyone e l s e . I s t h e r e a n y t h i n g e l s e t h a t I need 

t o d e a l w i t h i n terms of s e t t i n g up any p r o c e d u r e or 

ma k i n g any r u l i n g s ? I do n o t e t h a t I have pen d i n g i n 

f r o n t o f me or d i d I answer t h a t ? Did I send out 

an o r d e r on Mr. Dunlap's motion? 

ATTORNEY SALAPA: 
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I have not r e c e i v e d i t . Your Honor. 

JUDGE COCHERES: 

Okay. I guess I ought t o send one o f 

those o u t . A c t u a l l y , j u s t g i v e me a m i n u t e . I t h i n k 

I know what I'm r u l i n g on t h i s , I can t e l l you. Mr. 

Dunlap p r e v i o u s l y s u b m i t t e d a m o t i o n by l e t t e r d a t e d 

September 3 r d o f t h i s y ear, moving f o r a judgment on 

the p l e a d i n g s . And he a l s o s u b m i t t e d a b r i e f . There 

have been no responses t o t h e m o t i o n or t h e b r i e f and 

the t i m e f o r r e s p o n d i n g has l o n g s i n c e passed. I'm 

go i n g t o deny t h e m o t i o n as I b e l i e v e I might have 

i n d i c a t e d t o Mr. Dunlap i n a p r e v i o u s phone c a l l . 

T h i s case concerns thes e two cases, 

a c t u a l l y , concern more than s i m p l y t h e a l l o c a t i o n o f 

c o s t s . There are s a f e t y i s s u e s i n v o l v e d h e r e , 

p a r t i c u l a r l y when we know t h a t N o r f o l k Southern uses 

the t r a c k s , a l b e i t t h e y ' v e made i t v e r y c l e a r t h a t 

t h e y don't own the t r a c k s . So I'm g o i n g t o deny t h e 

m o t i o n . I w i l l e x p e c t N o r f o l k Southern t o p a r t i c i p a t e 

f u l l y . Yes, I am aware t h a t t h e y do not want any 

c o s t s . I'm n o t s u r p r i s e d t o hear t h a t . And i f I 

de c i d e t h a t t h e r e s h o u l d be c o s t s assessed w e l l , 

f o r one t h i n g , t h e y ' r e g o i n g t o s u f f e r . W e l l , 

a c t u a l l y , I'm n o t p o s i t i v e about t h i s . But t h e r e i s 

the p o s s i b i l i t y t h a t N o r f o l k Southern may i n c u r some 

Sarg e n t ' s Court R e p o r t i n g S e r v i c e , I n c . 
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11 

flagmen c o s t s . I don't know e x a c t l y what your 

o p e r a t i o n s are l i k e . But i f we're g o i n g t o have any 

k i n d o f c o n s t r u c t i o n a t t h e second c r o s s i n g , or 

c l a r i f i c a t i o n , t h e r e may be some t h i n g s t h a t we need 

t o know about. So Mr. Beneventano, you may t a k e back 

t h e message t o Mr. Dunlap t h a t t h i s m o t i o n has been 

d e n i e d . 

I s t h e r e any o t h e r m a t t e r t h a t I need t o 

address? A l l r i g h t . H e a r i n g none, I'm g o i n g t o 

o f f i c i a l l y c l o s e t h e r e c o r d o f t h i s p a r t i c u l a r p r e ­

h e a r i n g c o n f e r e n c e . I w i l l , b e f o r e I c l o s e t h e 

r e c o r d , t e l l you t h a t t h i s h e a r i n g room i s r e s e r v e d 

f o r t h i s p r o c e e d i n g a l l day. I f you have h o l e s i n 

your c a l e n d a r s , p l e a s e s t a y , n e g o t i a t e . I would be 

happy t o have a s e t t l e m e n t or p a r t i a l s e t t l e m e n t . I'm 

a judge who l i k e s t o see s e t t l e m e n t s t h a t make sense. 

T h i s i s a case t h a t p r o b a b l y c o u l d be s e t t l e d . Work 

on i t . My o f f i c e s are u p s t a i r s . I w i l l be i n and out 

of my o f f i c e . I i n t e n d t o be i n my o f f i c e g e n e r a l l y 

a l l day. I f you have some need f o r some p i e c e o f 

i n f o r m a t i o n f r o m me, do not h e s i t a t e t o come up and 

f i n d me. Are t h e r e any o t h e r q u e s t i o n s ? 

Thank you f o r coming. I ' l l l o o k f o r w a r d 

t o h e a r i n g t h a t you've s e t t l e d t h i s case and are 

c a n c e l i n g t h e h e a r i n g on December 9 t h . Thank you. 
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(814) 536-8908 



12 

* * * * * * * * 

HEARING CONCLUDED AT 10:50 A.M 
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C E R T I F I C A T E 

I h e reby c e r t i f y t h a t t h e 

foregoing proceeding /'a//j /D^/ li£££S 

was r e p o r t e d by me, t h a t I have re a d t h i s 

t r a n s c r i p t on / o j <3t j o4 t and I a t t e s t 

t h a t t h i s t r a n s c r i p t i s a t r u e and 

a c c u r a t e r e c o r d o f t h e p r o c e e d i n g . 

• PITTSBURGH. PA 

•CLEARFIELD. PA 

•STATECOLLEGE. PA 

•IIOLLIDAYSBURG, PA 

-ERIE:, PA 

•OILCUT. PA 

HARRISBURG, PA 

SARGENT'S 
COURT REPORTING 

SERVICE. INC. 
210 Main Sircci 

Johnstown, PA 15901 
(814) 536-8908 

•INDIANA. PA 

•GKEENSBUKG. PA 

PHILADELPHIA, PA 

•SOMERSET. PA 

•WILKES-BARRE. PA 

•CHARLESTON, WV 


