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INTRODUCTION
Aisha Pestana (Complainant) filed a formal Complaint (Complaint) requesting a payment arrangement.  The Complainant had a previous Commission-issued payment arrangement upon which she defaulted.  The Commission’s statute prohibits the Commission from ordering another payment arrangement unless the Complainant has experienced a change in income.  The Complainant failed to produce substantial evidence to support her claim and, therefore, failed to sustain her burden of proof.  Accordingly, the undersigned dismissed the Complaint. 

history of the proceeding

On August 14, 2015, the Complainant filed a Complaint against the Philadelphia Gas Works (PGW or Company or Respondent) with the Pennsylvania Public Utility Commission (Commission or PUC).  The Complainant indicated that she receives gas service from the Respondent.  The Complainant stated that she wanted to pay every cent that she owes the Respondent but requires a payment arrangement to do so.  The Complainant also indicated that the utility is threatening to terminate service or has already terminated service. 
On September 8, 2015, the Respondent filed an Answer addressing the material allegations of the Complaint.  The Respondent admitted it issued a termination notice for service at 4137 Glendale Street, Philadelphia, Pennsylvania (service address).  The Respondent issued a termination notice on July 6, 2015 to terminate service on or up to 60 days after July 20, 2015.  The Respondent admitted that the Complainant seeks a payment arrangement.  

The Complainant enrolled in the Respondent’s Customer Responsibility Program (CRP) on July 14, 2011.  On April 22, 2013, the Complainant defaulted on the CRP agreement.  
On August 8, 2014, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3273167.  BCS issued a payment arrangement on August 21, 2014, which required the Complainant to pay $169.00 monthly ($23.00 arrears plus $146.00 budget billing; $23.00 + $146.00 = $169.00) for up to 60 months.  
In January 2015, the BCS payment arrangement defaulted because the Complainant failed to make timely payments.  On March 3, 2015, the Complainant filed an informal complaint at Case No. 3322871.  On May 20, 2015, BCS dismissed the informal complaint because the Complainant did not satisfy a previous Commission-issued payment arrangement.     The Respondent requested that the Commission find against the Complainant and dismiss the Complaint.

A Hearing Notice dated September 21, 2015,
 assigned this matter to the undersigned Administrative Law Judge (ALJ) and informed the parties that the Initial Hearing was scheduled for Monday, November 23, 2015.
A Prehearing Order was issued on October 5, 2015, which advised the parties of the date, time and place of the scheduled hearing, and informed them of the procedures applicable to this proceeding.  
A Notice of Appearance was filed by Respondent on November 19, 2015, entering the appearance of Graciela Christlieb, Esquire.
The Initial Hearing convened as scheduled.  Aisha Pestana appeared pro se and the Respondent was represented by Ms. Christlieb, who was accompanied by one witness, Christine Jackson.  
The Complainant did not provide any documents to support her testimony.  Ms. Christlieb presented Ms. Jackson as a witness.  The Respondent sponsored the following four exhibits:

1. PGW Exhibit 1 – Contacts on Complainant’s Account;

2. PGW Exhibit 2 – Account Statement; 
3. PGW Exhibit 3 – Payment Arrangement History; and 
4. PGW Exhibit 4 – BCS Decisions


The Complainant did not object to the admission of PGW Exhibits 1 through 4 into the record.  PGW Exhibits 1 through 4 were admitted.
The evidentiary record produced a transcript of 28 transcribed pages.  The record for this proceeding closed on January 20, 2016, which was when the undersigned received the transcript.  This matter is ripe for decision.
FINDINGS OF FACT

1. The Complainant is Aisha Pestana who currently resides at 4137 Glendale Street, Philadelphia, Pennsylvania (service address) Tr. 6-7.
2. The Respondent is Philadelphia Gas Works.
3. The Complainant’s gas service is not terminated and she receives gas service from the Respondent at the service address.  Tr. 6.
4. The household is comprised of one adult (Complainant) and three minor children.  Tr. 18-19, PGW Exhibit 1.

5. The Complainant does not work but receives $733.00 per month in Social Security for each child, and therefore, the total monthly household income is ($733.00 x 3 = $2,199.00) $2,199.00.  Tr. 7.

6. The Complainant enrolled in CRP on July 14, 2011, but because she did not make timely payments, she was removed from CRP on April 22, 2013.  Tr. 9-10, 16, 23-24, PGW Exhibit 3. 
7. Based upon the Complainant’s income and number of people in the household, she is eligible to participate in CRP; however, in order for the Complainant to be placed back in CRP, the Complainant is required to pay the cure amount.  Tr. 17.
8. The cure amount to return to CRP is $2,644.00.  Tr. 17. 

9. The Complainant cannot afford the cure amount as the make-up payment required to return to CRP.  Tr. 10.

10. Christine Jackson is a Customer Review Unit Officer employed by the Respondent.  Tr. 12.

11. As part of Ms. Jackson’s duties as a Customer Review Unit Officer she investigates customer complaints with PGW and investigated the Complaint of the Complainant.  Tr. 12-13.

12. The Complainant did not make any payments in 2015.  Tr. 15, 24, PGW Exhibit 2.

13. The Complainant’s last payment was made on December 4, 2014, in the amount of $170.00.  Tr. 15, 24, PGW Exhibit 2.

14. The Complainant is not a good faith payer due to the lack of payments made on the Complainant’s account.  Tr. 16.

15. As of the date of the hearing, the outstanding balance owed by the Complainant is $3,575.59.  Tr. 15-16, PGW Exhibit PGW Exhibit 2.

16. The Complainant has participated in CRP five times.  Tr. 17, PGW Exhibit 3.
17. The Complainant has had two payment arrangements: (1) issued by PGW on May 29, 2013, which defaulted due to a lack of payments; and (2) issued by the Commission on August 26, 2014, at BCS Case No. 3273167, which defaulted due to a lack of payments.  Tr. 17-18, PGW Exhibit 3.
18. The Complainant filed an informal complaint with BCS at Case No. 3322871 on March 3, 2015.  Tr. 19, PGW Exhibit 1.

19. On May 20, 2015, BCS Case No. 3322871 was dismissed because the Complainant did not have a change in income or significant change in circumstances and the Complainant did not satisfy a previous Commission-issued payment arrangement at BCS Case No. 3273167 issued on August 26, 2014.  Tr. 21, PGW Exhibits 1, 4.

DISCUSSION

The Complainant desires an affordable payment arrangement.  The Complainant requests that any down-payment due for a payment arrangement be less than $2,000.00 and be payable no earlier than December 1, 2015.  Tr. 10, 24-25.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).
If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

The Complainant has had two payment arrangements, which were:

(1) Commission-issued on August 26, 2014, at BCS Case No. 3273167; and
(2) Company-issued on May 29, 2013.  

Tr. 17-18, PGW Exhibit 3.  Complainant defaulted on the Commission-issued payment arrangement on January 6, 2015.  PGW Exhibit 3.  Section 1405(d) of the Public Utility Code (Code) states,
Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.

66 Pa.C.S. § 1405(d).  Consistent with Section 1405(d) of the Code, the Commission is prohibited from issuing a second or subsequent payment arrangement in this instant Complaint because the Complainant has defaulted on a previous payment arrangement.  Id.  The exception to obtain a subsequent Commission-issued payment arrangement after defaulting on a previous payment arrangement is when the Complainant has a change in income.



Section 1403 of the Code defines a change in income as,

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.    
66 Pa.C.S. § 1403.  As of the most recent payment arrangement which was the Commission-issued payment arrangement, the Complainant’s monthly household income was $2,178.00 for four members of the household.  Tr. 18-19, PGW Exhibits 1, 3.  The Complainant’s current monthly household income is $2,199.00 with four members of the household.  FOFs 4&5.  
There is no dispute that the Complainant had a Commission-issued payment arrangement in August 2014, which is prior to the instant Complaint.  FOF 17.  There is no dispute that the Complainant defaulted on the August 2014 Commission-issued payment arrangement.  FOF 17.  
Section 1405(d) of the Code provides that a change in income is a prerequisite for the Commission to provide a subsequent payment arrangement if the customer has defaulted on a previous payment arrangement.  66 Pa.C.S. 1405(d).  The Complainant failed to file any evidence to show a decrease in income which would fit the statutory definition of change in income.  Rather, the evidence Complainant provided shows an increase in monthly income from $2,178.00 to $2,199.00.  FOF 5, PGW Exhibit 3.  The Complainant’s monthly household income has increased and, therefore, does not fit the definition of a change in income.  The Complainant failed to sustain her burden of proof that her income changed.  In accordance with Section 1405(d) of the Code, the Commission cannot establish or order a payment arrangement in this case.
The Complainant failed to provide substantial evidence to support her allegations in the Complaint.  The record evidence does not show that the Respondent violated any Commission regulation or statute or order.  The record evidence does not show that the Complainant sustained her burden of proof.  Consequently, the Complainant’s Complaint is dismissed. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).
4. The Complainant did not have a change in income pursuant to 66 Pa.C.S. § 1403.

5. Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.  66 Pa.C.S. § 1405(d).
6. The Complainant failed to sustain her burden of proof.
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Aisha Pestana against Philadelphia Gas Works at Docket No. C-2015-2498933 is dismissed.

2. That the Secretary mark this docket closed.

Date: February 17, 2016

/s/








Angela T. Jones 



Administrative Law Judge

� 	On October 1, 2015, a corrected Hearing Notice was sent to the parties correcting the time of the hearing to 9:30 a.m.
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