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March 2, 2016

VIA ELECTRONIC FILING
Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street, 2nd Floor
Harrisburg, PA  17120

RE: Tonia Scott v. Pennsylvania-American Water Company 
Docket No. C-2016-2529902

Dear Secretary Chiavetta:

Enclosed for filing on behalf of Pennsylvania-American Water Company is an original of 
its Preliminary Objections to the above-referenced Complaint.  A copy has been served on the 
Complainant in accordance with the attached Certificate of Service.

If you have any questions, please feel free to contact me.

Best Regards,

STEVENS & LEE

Michael A. Gruin

Enclosure

cc: Certificate of Service
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

TONIA SCOTT :
                      Complainant :

:
                               v. : Docket No. C-2016-2529902

:
PENNSYLVANIA-AMERICAN :
WATER COMPANY :
                       Respondent :

NOTICE TO PLEAD

To: Tonia Scott

You are hereby notified to file a written response to the attached Preliminary Objection of 
Pennsylvania-American Water Company within ten (10) days from the date of service of 
this notice.  If you do not file a written response denying or correcting the enclosed 
Preliminary Objection within ten (10) days of service, the facts set forth by Pennsylvania-
American Water Company may be deemed to be true, thereby requiring no other proof, 
and judgment may be entered against you.  All pleadings, such as responses to 
Preliminary Objections, must be filed with the Secretary of the Pennsylvania Public 
Utility Commission: 

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building 
400 North Street, Second Floor 
Harrisburg, PA 17120

You must also serve a copy of your response on the undersigned counsel for 
Pennsylvania-American Water Company.  Failure to respond to this Preliminary 
Objection could result in the dismissal of your case.

STEVENS & LEE

__________________________
Michael A. Gruin (I.D. No. 78625)
17 N. 2nd St.
16th Floor
Harrisburg, PA 17101
Tel. (717) 255-7365
Fax (610) 988-0852
Counsel for

DATE: March 2, 2016 Pennsylvania-American Water Company
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

TONIA SCOTT :
                      Complainant :

:
                               v. : Docket No. C-2016-2529902

:
PENNSYLVANIA-AMERICAN :
WATER COMPANY :
                       Respondent :

______________________________________________________________________

PENNSYLVANIA AMERICAN WATER COMPANY’S PRELIMINARY 
OBJECTION TO THE COMPLAINT

_______________________________________________________________________

Respondent, Pennsylvania-American Water Company (“Respondent” or 

“Company”) pursuant to 52 Pa. Code § 5.101(a)(4) respectfully petitions this Honorable 

Commission to dismiss the instant Complaint as legally insufficient, for the reasons set 

forth below.

1. On February 22, 2016, Pennsylvania-American Water Company was served 

with a formal Complaint (the “2016 Complaint”) filed by Tonia Scott (“Complainant”). 

A copy of the 2016 Complaint is attached as Exhibit 1.

2. The 2016 Complaint argues that Pennsylvania American Water Company 

improperly rejected the Complainant’s offer to pay her water bill using a “negotiable 

instrument”.  

3. The Company is simultaneously filing an Answer with New Matter to the 

Formal Complaint.

4. Pursuant to 52 Pa. Code §5. 101(a)(4) preliminary objections may be filed 

against a complaint for legal insufficiency. 
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5. Commission practice regarding preliminary objections is similar to that 

utilized in Pennsylvania civil practice. Equitable Small Transportation Intervenors v. 

Equitable Gas Company, Docket No. C-00935435 (Order entered July 18, 1994).  When 

considering preliminary objections, the Commission must determine:

… whether the law says with certainty, based on well-pleaded factual averments … that 

no recovery or relief is possible. P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 

(Pa. Cmwlth. 1996). Any doubt must be resolved in favor of the non-moving party by 

refusing to sustain the preliminary objections. Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 

2002); Dept. of Auditor General v. State Employees’ Retirement System, 836 A.2d 1053, 

1064 (Pa. Cmwlth. 2003).

6. In considering preliminary objections, the Commission may not rely upon the 

factual assertions of the moving party, but must accept as true for purposes of disposing 

of the preliminary objections all well-pleaded, material facts of the nonmoving party, as 

well as every inference from those facts. County of Allegheny v. Commonwealth of 

Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell 

Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988). A preliminary objection in civil 

practice seeking dismissal of a pleading will be granted only where relief is clearly 

warranted and free from doubt. Interstate Traveller Services, Inc. v. Pa. Dept. of 

Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological 

Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991). The 

Commission has adopted this standard. Montague v. Philadelphia Electric Company, 66 

Pa. PUC 24 (1988).
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7. Section 703 of the Public Utility Code, 66 Pa. C.S.A. § 703(b) provides that 

the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing 

is not necessary in the public interest.

8. A hearing is required only when there is a disputed question of fact, and is not 

required to resolve questions of law. Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 

A.2d  593 (Pa.Commw. Ct. 2003), petition for allowance of appeal denied, 836 A.2d 123 

(Pa. 2003).

9. Here, there are no genuine issues of fact and Pennsylvania-American Water  

Company is entitled to judgment as a matter of law with respect to the allegations of the 

Complaint.  

10. The Complainant, previously filed a nearly identical Formal Complaint to the 

Commission against the Company in June of 2015 (the “2015 Complaint”).  A copy of 

that 2015 Complaint is attached hereto as Exhibit 2. 

11. The 2015 Complaint contains the same allegations that are included in the 

2016 Complaint, related to the Company’s rejection of Ms. Scott’s offer of a “negotiable 

instrument” to pay her water bill.   

12. A hearing was held on the 2015 Complaint, and by Initial Decision issued on 

November 19, 2015, Administrative Law Judge Ember Jandebeur recommended 

dismissal of the Complaint.  A copy of Judge Jandebeur s Initial Decision in the 2015 

Complaint case is attached hereto as Exhibit 3.  

13. Judge Jandebeur correctly determined that it was not improper for the 

Company to only accept cash, certified checks, money orders, validated checks or 

payment by credit cards.  Judge Jandebeur also determined that the Commission does not 
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have jurisdiction to interpret the Uniform Commercial Code to determine negotiability of 

instruments, citing Alkhatib v. PECO Energy Company, PUC Docket No. F-2009-

2135893 (Opinion and Order entered August 3, 2010).

14. No Exceptions were filed to ALJ Jandebeur’s Initial Decision, and by Final 

Order entered on December 22, 2015, the 2015 Complaint was formally dismissed.  A 

copy of the Commission’s Final Order is attached hereto as Exhibit 4. 

15. The 2016 seeks the exact same relief that was rejected by the Commission in 

connection with the 2015 Complaint, for the exact same reasons.

16. Section 316 of the Public Utility Code, 66 Pa.C.S. §316. “[w]henever the 

commission shall make any rule, regulation, finding, determination or order, the same 

shall be prima facia evidence of the facts found and shall remain conclusive upon all 

parties affected thereby . . . .”  

17. The present Complaint is barred by the doctrine of res judicata and it should 

be dismissed by the Commission, because the Commission has already made a 

determination and issued an Order which dismissed an identical complaint filed by the 

Complainant that was based on the same set of facts and which requested the same relief.

18. The doctrine of res judicata operates to prevent re-litigation of claims already 

litigated on the merits.  As stated by the Commission in Frank Tomazin v. Pennsylvania-

American Water Company, 1997 Pa. PUC Lexis 52 (1997), “the policies underlying the 

doctrine of res judicata are minimizing judicial energy devoted to individual cases, 

establishing certainty and respect for court judgments, and protecting the party relying on 

the prior adjudication from vexatious litigation.”
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19. If it is determined by the ALJ or the Commission that a moving party is 

entitled to a judgment as a matter of law, and there is no genuine issue as to a material 

fact, a motion for summary judgment or judgment on the pleadings will be granted. 52 

Pa. Code § 5.102(d)(1).

20. The doctrine of res judicata, which is also known as claim preclusion, holds 

that a final judgment on the merits by a court of competent jurisdiction will bar any future 

action on the same cause of action between the parties and their privies.  Hopewell 

Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471. 476, 646 A.2d 1192 (1994).  The doctrine 

of res judicata applies to cases before the Commission.  See, O’Toole v. Bell Telephone 

Co. of Pennsylvania, Inc., 77 Pa. P.U.C. 98, 104 (1992).  The doctrine of res judicata 

reflects the refusal of the law to tolerate the re-litigation of a matter decided by a court of 

competent jurisdiction.  For the doctrine to prevail four conditions must be met:

(1) Identity of issues; 

(2) Identity of causes of action;

(3) Identity of persons and parties to the action; and 

(4) Identity of the quality and capacity of the parties suing or sued.

Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 

1313, 1316, 1317 (1983).   

21. Although the doctrine of res judicata is not specifically listed among the 

grounds for preliminary objections in the Commission’s regulations, the Commission has 

sustained preliminary objections to a complaint on the grounds of res judicata, on the 

theory that a complaint that already has been adjudicated is not legally sufficient under 52 
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Pa. Code § 5.101(a)(4). See, e.g., Anthony Cannon v. Verizon Pennsylvania, LLC, Docket 

No. C-2013-2353818 (Opinion and Order entered March 6, 2014); Sattar v. Aqua 

Pennsylvania, Inc., Docket No. C-2011-2268119 (Order entered July 19, 2012). The 

Commission also has treated such preliminary objections as a motion for summary 

judgment or judgment on the pleadings. Wroblewski v. Pennsylvania Electric Company, 

Docket No. C-2008-2058385 (Order entered May 15, 2009). 

22. In the present case all four elements of res judicata are met.   Clearly, the 

parties are identical in both Complaints. It is clear from reviewing the 2015 Complaint 

and the 2016 Complaint that Ms. Scott is a Complainant and the Company is the 

Respondent in both cases. 

23. The thing sued upon is identical in both Complaints.  Both the 2015 

Complaint and the 2016 Complaint involve a request to require Pennsylvania American 

Water Company to accept a “negotiable instrument” as payment for Ms. Scott’s water 

bill.  

24. The cause of action in both the 2015 and 2016 Complaints is also identical, 

i.e., a formal complaint under the Public Utility Code. 

25. Finally, the quality and capacity of the parties is identical in both Complaints.  

The Complainant is the customer and occupant of the affected premises in both 

complaints, and Pennsylvania American Water Company is the public utility against 

whom the Complaint is filed.   

26. After a hearing at which Ms. Scott testified, the Commission entered an Order 

dismissing the 20015 Complaint. This Order was not appealed or reversed, and is 

therefore binding on the parties pursuant to 66 Pa. C.S. §316.
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27. For the reasons set forth above, Ms. Scott’s current Complaint should be 

dismissed as legally insufficient under 52 Pa. Code §5.101(a)(4).

WHEREFORE, for the reasons set forth above, Pennsylvania American Water 

Company respectfully requests that your Honorable Commission summarily dismiss the 

Complaint with prejudice, and enter an Order prohibiting the docketing of any further 

Complaints filed by the Complainant involving the same allegations regarding the request 

to accept a “negotiable instrument” as a valid form of payment for utility service. 

Respectfully submitted,

_________________________________
Michael A. Gruin (I.D. No. 78625)
17 N. 2nd St.
16th Floor
Harrisbug, PA 17101
Tel. (717) 255-7365
Fax (610) 988-0852

Counsel for Pennsylvania American Water 
Company

Dated:  March 2, 2016
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

TONIA SCOTT :
                      Complainant :

:
                               v. : Docket No. C-2016-2529902

:
PENNSYLVANIA-AMERICAN :
WATER COMPANY :
                       Respondent :

CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the foregoing 

Preliminary Objections upon the party listed below, in accordance with the requirements 

of 52 Pa. Code §1.54 (relating to service by a party).

VIA First Class U.S. Mail

Tonia Scott
4110 Winchester Way
Bushkill, PA 18324

________________________________
Michael A. Gruin

DATED:  March 2, 2016


