BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission		:		R-2015-2479955
Office of Consumer Advocate			:		C-2015-2502642
Office of Small Business Advocate			:		C-2015-2506329
							:
	v.						:
							:
Allied Utility Services, Inc.				:



RECOMMENDED DECISION


Before
Steven K. Haas
Administrative Law Judge


INTRODUCTION


		This Recommended Decision recommends approval, without modification, of the Joint Petition for Full Settlement of Rate Investigation in a base rate case.  In its original filing, Allied Utility Services, Inc. (Allied or Company), a wastewater utility, sought an increase in rates calculated to produce $154,334 in additional annual revenue, a 61% increase over existing rates.  Under the rates as originally proposed, the total bill for an average residential customer using 13,000 gallons per month would increase from $172.00 to $276.00 per quarter.  Under the rates proposed in the settlement, rates would increase by $80,018, an approximately 32% increase over existing rates.  The total bill for an average residential customer would increase from $172.00 to $221.00.        

HISTORY OF THE PROCEEDING

		On June 29, 2015, Allied filed Supplement No. 12 to its Tariff Wastewater – Pa. P.U.C. No. 1, to become effective October 5, 2015, containing proposed changes in rates, rules and regulations calculated to produce $154,334 in additional annual revenues, based upon the experienced level of operations in the historic test year ending December 31, 2014.  

On September 9, 2015, the Pennsylvania Office of Consumer Advocate (OCA) filed a Formal Complaint against Allied’s filing, which was assigned Docket No. C-2015-2502642.  On October 1, 2015, the Office of Small Business Advocate (OSBA) filed a Formal Complaint against the filing, which was assigned Docket No. C-2015-2506329.  On September 22, 2015, the Commission's Bureau of Investigation and Enforcement (I&E) filed a Notice of Appearance.

		By Order entered September 17, 2015, the Commission instituted an investigation to determine the lawfulness, justness and reasonableness of the proposed rate increase and suspended its effective date, by operation of law, until May 5, 2016.  The Order directed that the matter be assigned to the Office of Administrative Law Judge (OALJ) for Alternative Dispute Resolution or the prompt scheduling of such hearings as may be necessary, culminating in the issuance of a Recommended Decision.

		Subsequently, all of the litigating parties agreed to participate in a mediation session.  Accordingly, on October 2, 2015, the Commission issued a Pre-Hearing Conference/Mediation Notice by which it scheduled a pre-hearing conference and mediation session for Monday, October 26, 2015.  I was assigned as the Presiding Administrative Law Judge and Tiffany Hunt was assigned as the Mediator.   

		On November 16, 2015, the parties filed a Joint Petition for Full Settlement of Rate Investigation (Joint Petition).  For the reasons set forth below, approval of the Joint Petition, without modification, is recommended.





FINDINGS OF FACT

		1.	Allied Utility Services, Inc. is a Pennsylvania public utility that provides wastewater service to the public in the Schnecksville North Sewer District in North Whitehall Township, Lehigh County, Pennsylvania.

		2.	The Company has 298 residential customers and 1 metered commercial customer.
		3.	The Commission's Bureau of Investigation & Enforcement is an office within the Commission charged with representing the public interest in proceedings involving, inter alia, utility rates.

		4.	The OCA is a statutorily created public advocate charged with representing the interests of residential consumers before the Commission pursuant to Act 161 of the General Assembly, as amended, 71 P.S. § 309-1 et seq.

		5.	The OSBA is a statutorily created public advocate charged with representing the interests of small business consumers before the Commission pursuant to Act 181 of 1988, as amended, 73 P.S. §§ 399.41-399.50.  

SETTLEMENT TERMS AND CONDITIONS

		The Terms and Conditions contained in the Joint Petition are restated below.  They are taken from the Joint Petition, Section B, beginning on page 4.  The headings and sub-headings are restated as they appear in the Joint Petition for ease of reference.

(a) Settlement Rates

		Upon the Commission's approval of this Settlement, Allied will be permitted to charge the rates for wastewater service set forth in the proposed Tariff Supplement No. 14 attached hereto as Attachment A (hereinafter, the “Settlement Rates”), to become effective upon one day’s notice for bills rendered on and after the effective date.  It will be the first general rate increase for Allied in eight years.  The Settlement Rates are designed to produce additional annual operating revenues from wastewater service of $80,018, as shown on the Proof of Revenues attached hereto as Attachment B, and reflect a 48% reduction in the rate increase originally requested.  The Tariff Supplement in Attachment A complies with the terms of the Settlement.  

(i) Residential Rates

		The Company has 298 residential customers.  If the settlement increases are approved, the total bill for an average residential customer using 13,000 gallons per quarter would increase from $172 to $221 per quarter in lieu of the 61% increase originally proposed.

(ii) Metered Commercial Customers

		The Company has one metered commercial customer.  If the settlement increase is approved, the total bill for a commercial customer using 142,579 gallons per month would increase from $3,219 to $4,747, in lieu of the 61% increase originally proposed.		

(iii) Black Box

		As is common in general base rate proceedings, the settlement is “black box,” meaning that the parties have not negotiated each and every revenue and expense line item but rather have, after considerable effort, been able to agree upon a final revenue number based on their individual revenue and expense analyses and their review of the settlement rates which, upon approval of the settlement, will be Commission made. 

(b)	Stay Out

		Upon approval and implementation of the rates set forth in Attachment A, Allied will not file for another general wastewater service rate increase under Section 1308(d) of the Public Utility Code prior to twenty-four (24) months after the Settlement Rates go into effect.  However, Allied may file for a change in rates under Sections 1308(a) and 1308(b) of the Public Utility Code, if a legislative body, the judiciary or an administrative agency, including the Commission, enacts or orders any fundamental changes in policy or statutes that directly and substantially affect Allied’s jurisdictional cost of service and this Settlement shall not prevent Allied from filing a tariff or tariff supplement to the extent necessitated by such action.  In addition, this Stay Out provision has no application to state tax adjustment or other surcharge filings required by the Commission and shall not preclude the Company from seeking extraordinary relief under Section 1308(e) of the Public Utility Code.
(c)	Net Plant-in-Service

		Joint Petitioners agree that, as of December 31, 2014, Allied’s Net Plant in service for ratemaking purposes was $460,998 with the understanding that this Net Plant in Service value will be brought forward in Allied’s next general rate proceeding and updated for plant additions and retirements.

(d) 	New Tariff

		The Company agrees to prepare and file an updated tariff to replace its Tariff Sewer-Pa. P.U.C. No. 1 no later than the Company’s next general Rate filing.  An updated tariff will be easier for customers to understand, should reduce customer questions especially with respect to billing, and may contribute to conservation.

(e)	Affiliated Interest Filing

		The Company agrees to prepare and make an affiliated interest filing within six months of the effective date of this settlement covering and updating affiliated interest arrangements, contracts and other transactions.

Joint Petition, pp. 4-6.

DISCUSSION

		It is the Commission’s policy to promote settlements.  52 Pa.Code §§ 5.231 and 69.401.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may entail review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings benefit not only the individual parties and the Commission, but also all ratepayers of a utility, who otherwise may have to bear the financial burden such litigation necessarily entails.  The Commission has indicated that settlement results are often preferable to those achieved through a fully litigated proceeding.  52 Pa.Code §69.401.  The Commission must, however, review proposed settlements to determine whether the terms are in the public interest.  Pa. Pub. Util. Comm’n. v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004); Pa. Pub. Util. Comm’n. v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 767 (1991); Pa. Pub. Util. Comm’n. v. Philadelphia Electric Company, 60 Pa. P.U.C. 1 (1985).  

		Typically, the public utility has the burden to establish the justness and reasonableness of every element of its rate increase in all proceedings before the Commission conducted under Section 1308(d) of the Code, 66 Pa.C.S. §1308(d).  Section 315(a) of the Code, 66 Pa.C.S. §315(a), specifies that “[i]n any proceeding upon motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.”  See, Pa. Pub. Util. Comm’n. v Columbia Gas of Pennsylvania, Inc., Docket No. R-2010-2215623 (Order entered October 14, 2011).  In addition, Section 332(a) of the Code, 66 Pa.C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  Consequently, in this proceeding, the Joint Petitioners, as the parties seeking a rule or order from the Commission, have the burden of proving that the terms and conditions of the settlement are just, reasonable and in the public interest.
   
		Upon consideration of the Joint Petition and the attached statements in support in this matter, I conclude, as more fully explained below, that the settlement is just, reasonable and in the public interest.  Therefore, I recommend that it be approved in its entirety, without modification.   

The parties conducted a significant amount of both formal and informal discovery in this proceeding, and the settlement reflects extensive scrutiny of the Company's financial and operating records.  Allied Stmt. in Support, p. 3, ¶8. I&E Stmt. in Support, p. 4, ¶8.  All parties to the settlement vigorously advocated for their respective positions during the settlement negotiations, and the settlement resolves all issues that arose in the proceeding.  Allied Stmt. in Support, p. 5, ¶12; I&E Stmt. in Support, p. 4, ¶8.  

		The parties aver that the Joint Settlement is in the public interest for a number of reasons.  In its original filing, Allied sought an annual increase in revenues of $154,334, which represented an increase of approximately 61% over existing rates.  The settlement provides for an annual revenue increase to the company of $80,018.00, or approximately 32% over existing rates.  The agreed-upon increase, which results in a lower rate increase to customers, is still adequate to provide the company sufficient additional revenue to enable it to continue to provide adequate and reasonable service to its customers.  Allied Stmt. in Support, p. 7, ¶18; I&E Stmt. in Support, p. 5, ¶9.  Additionally, the increase is in the range of likely outcomes if the case were fully litigated.  OCA Stmt. in Support, p. 2.

		In addition to the lower rate increase, the settlement provides for a 24 month stay-out after the settlement rates go into effect.  This provides both the company and its customers with a degree of rate stability over the next two years.  Allied Stmt. in Support, p. 7-8, ¶20; I&E Stmt. in Support, p. 7, ¶14.

		The Joint Petitioners have agreed that, as of December 31, 2014, the company’s total Net Plant in Service for ratemaking purposes was $460,998.  This figure will be brought forward and updated for plant additions and retirements in Allied’s next general rate proceeding.  This determination will expedite and streamline future base rate proceedings and prevent unnecessary, duplicative work by the public advocates in analyzing future filings.  I&E Stmt. in Support, p. 7; OCA Stmt. in Support, p. 3.

		Allied has agreed to prepare and file, no later than its next general rate filing, an updated tariff to replace its current Tariff Sewer-Pa. P.U.C. No. 1.  The updated tariff will be designed to be easier for customers to understand and will assure that the company has addressed all required tariff provisions.  Allied Stmt. in Support, p. 8, ¶22; OCA Stmt. in Support, p. 4. 

		The company has agreed to prepare and file, within six months of the effective date of the settlement rates, an affiliated interest agreement that addresses and updates all of its affiliated interest arrangements.  This will allow for more efficient and accurate review and scrutiny of the company’s affiliated interest relationships.  Allied Stmt. in Support, p. 8, ¶21; OCA Stmt. in Support, pp. 3-4.

		The company currently serves one metered commercial customer.  The settlement limits the proposed increase to this customer class to approximately 47.4%.  The OSBA has concluded that this limitation is reasonable and in the best interest of the sole commercial customer.  OSBA Stmt. in Support, p.3.     

		As noted above, settlement without further litigation reduces overall rate costs.  This benefits customers in the form of a lower rate increase, since prudently incurred litigation expenses are passed on the customers in rates.  By reaching a settlement at a relatively early stage of the proceeding, potentially significant additional litigation expense is avoided.  This is clearly in the public interest.  Allied Stmt. in Support, p. 4, ¶11; OSBA Stmt. in Support, p.4.

		The Settlement disposes of all outstanding issues.  In addition to the Company, two public advocates and the Commission’s Bureau of Investigation and Enforcement are signatories to the Settlement.  The parties have worked together to address the matters important to each of them and, in so doing, have addressed all of the issues that are important in this case.  The public interest is served by the disposition of the case represented by the Joint Petition for the reasons set forth above, and the Joint Petition is, therefore, recommended for approval without modification.

CONCLUSIONS OF LAW

1.	Every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with the regulations or orders of the commission.  66 Pa.C.S. § 1301.

2.	The benchmark for determining the acceptability of a settlement is whether the terms and conditions contained therein are in the public interest.  Pa. Pub. Util. Comm’n. v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004); Warner v. GTE North, Inc., Docket No. C-00902815 (Opinion and Order entered April 1, 1996); Pa. Pub. Util. Comm’n. v. CS Water and Sewer Associates, 74 Pa. PUC 767 (1991).

3.	The party seeking a rule or order from the Commission has the burden of proof in that proceeding.  66 Pa.C.S. §332(a).     

		4.	The Joint Petitioners, as the parties seeking a rule or order from the Commission in this proceeding, have the burden of proving that the terms and conditions of the settlement are just, reasonable and in the public interest.  66 Pa.C.S. §332(a).  

5.	Evidence adduced by a utility to meet this burden must be substantial.  Lower Frederick Twp. v. Pennsylvania Pub. Util. Comm’n, 409 A.2d 505, 507 (Pa. Cmwlth. 1980).

		6	The Commission's policy is to promote settlements.  52 Pa. Code §§ 5.231 and 69.401.

		7.	The Joint Petition for Settlement is just, reasonable and in the public interest.

ORDER

		THEREFORE,

		IT IS RECOMMENDED:

		1.	That Allied Utility Services, Inc. shall not place into effect the rules, rates and regulations contained in Supplement No, 12 to its Tariff Wastewater - Pa. P.U.C. No. 1, as filed.

		2.	That the Joint Petition for Full Settlement of Rate Investigation, signed by Allied Utility Services, Inc., the Commission's Bureau of Investigation and Enforcement, the Office of Consumer Advocate and the Office of Small Business Advocate, is approved without modification.
[bookmark: _GoBack]		3.	That Allied Utility Services, Inc. is authorized to file a revised supplement to Supplement No. 12 to its Tariff-Wastewater Pa. P.U.C. No. 1, consistent with the proposed tariff attached to the Joint Petition for Full Settlement of Rate Investigation as Appendix A, to become effective on one day’s notice after entry of a Commission Order approving the Joint Petition for Settlement for bills rendered on or after the effective date.

		4.	That the proof of revenues statement attached as Appendix B to the Joint Petition for Full Settlement of Rate Investigation is approved.

		5.	That the formal complaint filed by the Office of Consumer Advocate at Docket No. C-2015-2502642 be marked satisfied and closed consistent with this Order.

		6.	That the formal complaint filed by the Office of Small Business Advocate at Docket No. C-2015-2506329 be marked satisfied and closed consistent with this Order.

		7.	That, upon Commission approval of the tariff supplement filed by Allied Utility Services, Inc. in compliance with this Recommended Decision, the investigation at Docket Number R-2015-2479955 be marked closed.


Dated: 	February 26, 2016		/s/	
							Steven K. Haas
							Administrative Law Judge	
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