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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, issued on November 19, 2015, in the above-captioned proceeding.  The Initial Decision dismissed the Formal Complaint (Complaint) filed by Floyd Tillman (Mr. Tillman or Complainant) against Philadelphia Gas Works (PGW or Respondent).  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we will reverse the Initial Decision and remand for such further proceedings as may be necessary.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On September 26, 2014, Mr. Tillman filed his Complaint against PGW.  On the Formal Complaint form, he checked the boxes labeled:

The utility is threatening to shut off my service or has already shut off my service.

* * *

Incorrect charges are on my bill.  Provide dates that are important and an explanation about any amounts or charges that you believe are not correct.  Attach a copy of the bill(s) in question if you have it/them.

Attached to the Complaint is a copy of a “37 Day Shut Off Notice for Landlord Ratepayer” (Shut-Off Notice), addressed to Floyd and Martha Tillman for service to 4946 North Broad Street, Philadelphia, PA 19141 (Service Address).  According to the Shut-Off Notice, the landlord’s amount due was $20,217.95.  The Complainant requested a mediation hearing “regarding excessive usage charges that are not of my doing.”  Complaint at ¶ 3.

PGW filed an Answer on October 20, 2014.  The Answer admitted that PGW provided gas service to the Service Address, and admitted issuing the Shut-Off Notice.  However, PGW alleged that Martha Tillman[footnoteRef:1] is the customer of record on the account identified in the Complaint.  Answer at ¶ 1.  Moreover, the Answer alleged that Mrs. Tillman previously filed a Complaint concerning this same account (Mrs. Tillman’s Complaint).  A Commission administrative law judge dismissed Mrs. Tillman’s Complaint when she failed to attend a Commission hearing.  When no exceptions were filed, the Commission entered a Final Order adopting that decision.  Martha Tillman v. Philadelphia Gas Works, Docket No. F-2009-2146728 (Final Order entered January 10, 2011). [1: 	 	At the hearing, Mr. Tillman stated that Martha Tillman is his wife.  Transcript of May 14, 2015 Hearing at 7.] 


A telephonic hearing was convened on Mr. Tillman’s Complaint on January 9, 2015.  Mr. Tillman appeared with a financial adviser, who was not permitted to represent him, because the adviser is not an attorney.  See 52 Pa. Code § 1.21(b).  The ALJ granted Mr. Tillman a continuance to consult legal counsel.  Transcript of January 9, 2015 Hearing at 5.

Another telephonic hearing was held on May 14, 2015.  Mr. Tillman appeared at the hearing, without legal counsel.  PGW appeared at the hearing, represented by counsel.  PGW moved that the matter be dismissed.  PGW argued that the matter had been resolved by the Commission previously.  In addition, PGW noted that Mr. Tillman stated that he had a limited liability company.  PGW argued that such an entity must be represented by counsel in an adversarial proceeding.  PGW contended that the Complainant had been given adequate time to consult counsel and objected to a further continuance of the matter.  Transcript of May 14, 2015 Hearing at 8.

Mr. Tillman requested permission to get his attorney on the telephone, which was granted.  The attorney had represented Mr. Tillman in an unrelated proceeding, however, and was unfamiliar with this proceeding.  The ALJ denied Mr. Tillman’s request for a continuance, on the grounds that Mr. Tillman had already been given a continuance in order to consult counsel.  I.D. at 3. 

In his Initial Decision issued on November 19, 2015, ALJ Buckley dismissed Mr. Tillman’s Complaint.  As stated above, no exceptions were filed, but we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Code, 66 Pa. C.S. § 332(h).  

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

ALJ Buckley made five Findings of Fact, I.D. at 3-4, and reached four Conclusions of Law. Id. at 7-8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are expressly or by necessary implication either rejected or modified by this Opinion and Order.

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Any issue that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

ALJ Buckley dismissed Mr. Tillman’s Complaint for two reasons.  First, he found the Complaint was barred by the doctrine of res judicata, or claim preclusion.  ALJ Buckley noted that a valid final judgement on the merits by a court of competent jurisdiction bars any future suit between the same parties on issues that were or should have been litigated in that proceeding.  I.D. at 5.  He found that the dismissal of Mrs. Tillman’s Complaint, with prejudice, was a disposition on the merits of her case.  Id. at 6 n.5. 

ALJ Buckley further noted that four conditions must be met to apply the doctrine of res judicata: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or being sued.  ALJ Buckley concluded that each of these conditions was met in this proceeding.  Id. at 6-7.
  
Second, ALJ Buckley dismissed Mr. Tillman’s Complaint based on Section 316 of the Code, 66 Pa. C.S. § 316, which states:

Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.       

ALJ Buckley’s decision was based on the conclusion that Mr. Tillman “seeks to re-litigate the same Complaint that had already been filed by his spouse, Martha Tillman.”  I.D. at 6.

Disposition

Based on the record as it stands at this time, we are unable to conclude that the four conditions necessary for the application of the doctrine of res judicata are met in this case.  Specifically, we are unable to conclude that all of the issues present in Mr. Tillman’s Complaint were or should have been litigated in Mrs. Tillman’s Complaint.

Mrs. Tillman’s Complaint was filed on December 10, 2009.  Mrs. Tillman checked one box on the complaint form: “there are incorrect charges on my bill.”  According to that complaint, PGW was overcharging the account $5,252.05.  

		As previously stated, Mr. Tillman’s Complaint was filed on September 26, 2014.  It concerned the same service address and the same account number as was listed on Mrs. Tillman’s Complaint.  However, Mr. Tillman checked two boxes on his complaint form:  “the utility is threatening to shut off my service or has already shut off my service” and “there are incorrect charges on my bill.”  He also attached the Shut-Off Notice, which was dated September 18, 2014.  That document states that the landlord’s amount due is $20,217.95.  
  
At the hearing of May 14, 2015, PGW’s counsel claimed that the account in question is a business account[footnoteRef:2] and the complainant is a company, which must be  [2:  	In contrast, PGW’s Answer stated that the account is in the name of Martha Tillman and “the account is listed as residential heat only with a tenant landlord path.”  Answer at ¶¶ 1 and 4.  ] 

represented by an attorney at the hearing.  Tr. at 5-6.  The ALJ questioned Mr. Tillman, who stated that he had a limited liability company.[footnoteRef:3]   [3: 	 	Although a limited liability company must be represented by legal counsel in an adversarial Commission proceeding, 52 Pa. Code § 1.21, the Initial Decision did not dismiss the Complaint on this ground.  The ALJ specifically noted that Mr. Tillman filed the Complaint as an individual, not as a corporation.  I.D. at 3 n.2.  The ALJ further stated, “I have searched the on-line records of the Corporation Bureau, Pennsylvania Department of State, in vain for any limited liability corporation in the name of either Floyd or Martha Tillman.”  Id. at 7 n.6.] 


In addition, PGW’s counsel argued, “I believe that this matter should be dismissed because as long as he clarifies what his actual argument is about, I believe this matter has already been dealt with by a [d]ecision of the Commission.”  Tr. at 6.   The ALJ then asked the Complainant, “Is your complaint about the $5,252.05 owed on the bill that I believe was originally in the name of Martha Tillman?” and the Complainant answered, “Yes, yes.  Martha Tillman, yes.  That’s my wife.”  The ALJ then stated:

	All right.  Then I’m not going to be able to hear anything further on this matter because, as [PGW’s counsel] correctly pointed out, there was a case filed at Docket 
F-2009-2146728.  That was filed back in 2009, December 10th, 2009.  And that case was heard by one of our other judges, Judge Pell, Christopher P. Pell.  And he issued a determination that the complaint was dismissed with prejudice for nonappearance.
	
	Now what that means is the complaint cannot be renewed.  There were no exceptions filed to that Decision.  There was no appeal taken from that Decision.  So [PGW’s counsel] is absolutely correct.  As a matter of law, I cannot hear this complaint a second time.

Tr. at 7.

We respectfully disagree with the ALJ that it is clear on this record that all of the issues raised in Mr. Tillman’s Complaint were or should have been litigated in Mrs. Tillman’s Complaint.  Mr. Tillman’s Complaint raised an issue that was not raised in Mrs. Tillman’s Complaint (the utility had, or had threatened to, shut off service), and attached a copy of a shut-off notice dated September 18, 2014.  Based on the timing of the notice, the propriety of that shut-off notice could not have been litigated in Mrs. Tillman’s Complaint proceeding, which was concluded by a Final Order entered January 10, 2011.  

Additionally, the ALJ concluded in the Initial Decision that the amount in controversy in Mrs. Tillman’s Complaint ($5,252.05) is the same as that in Mr. Tillman’s Complaint.  However, the Shut-Off Notice provided by Mr. Tillman states that the amount due is $20,217.95.  PGW’s Answer explains that subsequent to the decision on Mrs. Tillman’s Complaint, PGW received only intermittent payments on the account.  Answer at ¶ 4.  Upon review, it is unclear on this record whether Mr. Tillman disputes any of the amounts billed to the account after the conclusion of Mrs. Tillman’s Complaint.  

Consequently, on this record, we do not believe it is clear that all of the issues raised in Mr. Tillman’s Complaint were or should have been litigated in Mrs. Tillman’s Complaint.  Some of those issues may have been litigated previously, and the doctrine of issue preclusion may preclude Mr. Tillman from re-litigating those issues.  Nevertheless, we believe the ALJ’s Initial Decision dismissing the case should be reversed and the matter should be remanded for further proceedings so that the Complainant may have an opportunity to further articulate his claims.

Similarly, since we do not believe it is clear that all of the issues raised in Mr. Tillman’s Complaint were or should have been litigated in Mrs. Tillman’s Complaint, we believe it is premature at this time to dismiss Mr. Tillman’s Complaint based on Section 316 of the Code.

Conclusion

Based upon our review of the law and the record, we shall reverse the Initial Decision and remand this proceeding to the Office of Administrative Law Judge for such further proceedings as may be necessary, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Initial Decision issued by Administrative Law Judge Dennis J. Buckley on November 19, 2015, is reversed, consistent with this Opinion and Order.

2.	That this matter is remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  February 11, 2016	

ORDER ENTERED:  March 8, 2016
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