BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Unified Energy Alliance, LLC				:
							:
	       v.						:		C-2015-2492473
							:
							:
Rodger K. Walter,  Ernie Horning, J. Nick Storch,	:
Duane Albright, Andy Youndt, Don Shipp, 		:
Future Energy Solutions, LLC, and Navigate		:
Power, LLC						:



ORDER DENYING MOTION TO STRIKE  


Procedural History

		On July 2, 2015, Unified Energy Alliance (“Complainant” or “UEA”) filed a Complaint against certain individual agents[footnoteRef:1] as well as two companies, Future Energy Solutions, LLC (“FES”) and Navigate Power, LLC (“Navigate Power”)(collectively “Respondents”).  Complainant avers that the Respondents gave false, misleading, and inaccurate information to UEA’s customers.  The Complaint alleges the Individual Agents slammed UEA’s customers, failed to give proper identification, failed to obtain EGS licenses before operating as an EGS or Broker, and committed fraudulent, deceptive, and unlawful marketing or billing acts.   Complainant seeks the following relief: 1) a determination that Respondents violated the Commission’s regulations; 2) that Respondents be enjoined from future violations; 3) the rejection, condition, suspension or revocation of Navigate Power’s Electric Generation Supplier (EGS) license and the prohibition of Future Energy Solutions and the individual agents from obtaining EGS or Alternative Natural Gas Supplier (NGS) licenses; and 4) civil penalties.  [1:  	The individual agents named include: Rodger K. Walter, Ernie Horning, J. Nick Storch, Duane Albright, Andy Youndt, and Don Shipp (collectively “Individual Agents”).] 


		On July 29, 2015, the Office of Consumer Advocate intervened in this matter.  On August 14, 2015, Navigate Power filed an Answer and New Matter.  On August 24, 2015, FES and the Individual Agents filed an Answer with New Matter denying wrongdoing and raising affirmative defenses and a Counterclaim against UEA alleging slamming, fraudulent, deceptive or other unlawful marketing and hiring a convicted felon to engage in door-to-door marketing.  

		On September 3, 2015, UEA filed a Reply to New Matter of Navigate Power.  On September 14, 2015 UEA filed a Reply with New Matter to the New Matter and Counterclaim of the Individual Agents and FES.  

		A prehearing conference was held on October 7, 2015.  A Scheduling Order was issued on October 8, 2015, setting forth a procedural schedule with evidentiary hearing dates of March 14-17, 2016. The Scheduling Order directed motions regarding pre-served written testimony be filed by March 9, 2016.  On March 9, 2016, Navigate Power, LLC filed a Motion to Strike Written Testimony pertaining to testimony and exhibits attached to certain portions of the Direct Testimony of Ricardo Hernandez II (UEA St. 1) as well as the entire Direct Testimony of Joseph Mazer (UEA St. 3).

		On March 10, 2015, UEA filed a Response to the Motion to Strike.  The Motion to Strike is ripe for a decision.

Ricardo Hernandez
	
	Navigate Power objects to the admission of certain portions of Mr. Hernandez’s direct testimony (UEA St. 1) and moves to strike those portions on the ground that they are inadmissible hearsay.  Navigate Power argues that “Mr. Hernandez’s testimony is shot through with inadmissible hearsay and hearsay within hearsay, generally relating to alleged customer complaints and alleged facts ‘learned’ from or ‘described by’ third parties.”   Navigate Power claims Mr. Hernandez’s testimony also includes a number of assertions relating to matters of which there is no evidence he has personal knowledge, as required by Pennsylvania Rule of Evidence 602.  Navigate Power contends that Mr. Hernandez’s testimony contains irrelevant material.  First, it contains assertions relating to UEA’s relationship with certain Individual Respondents against whom no evidence of wrongdoing has been introduced.  Second, it alleges purported bad acts that have nothing to do with the deceptive practices alleged in the complaint.  Third, it contains testimony relating to the Individual Respondents’ alleged contractual relationship with UEA and attaches their alleged contracts with UEA as exhibits.   Navigate Power contends that these alleged contracts are irrelevant to the claims before the Commission—that the respondents engaged in deceptive conduct towards customers—and therefore should be stricken.  

In response, UEA argues that many of these statements are either not hearsay or are not offered to prove the truth of the matter asserted.  UEA requests an opportunity to lay additional foundation at the hearing regarding Mr. Hernandez’s personal knowledge.  

Disposition

		The Commission, as an Administrative Agency, is not as technically bound by Pennsylvania rules of evidence as a court of common pleas, and may receive all relevant evidence of reasonably probative value in a proceeding.  2 Pa. C.S. 505.  Evidence is deemed relevant when it tends to establish facts in issue in a proceeding.  C.S. Warthman Funeral Home, et al. v. GTE North, Inc.  1993 Pa. PUC LEXIS 214 *16, Docket No. C-00924416 (June 4, 1991).   Additionally, the Commission’s regulations vest presiding officers with authority to limit the number of witnesses to be heard, limit the time and scope of direct and cross examinations and other reasonably necessary limitations.  52 Pa. Code § 5.403.   

Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.  Pa. R. Evid. 801(c).  A finding based wholly on hearsay cannot support a legal conclusion by an administrative agency.  Pa. R. Evid. 802.   However, a statement is not hearsay if it does not go to the truth of the matter asserted, but rather to the weight of the evidence, and there are numerous exceptions to the hearsay rule.  

UEA has responded that the statements are either not hearsay, or if they are, they are not offered for the truth of the matter asserted, rather as operative facts, showing the impact on the listener and are relevant to the issues in the Complaint.  

UEA will be given an opportunity to establish a foundation regarding Mr. Hernandez’ testimony, and Navigate Power will be given an opportunity at the hearing to cross-examine Mr. Hernandez about his personal knowledge regarding his statements.  The testimony pertaining to certain individual respondents’ relationships with UEA are relevant to the allegations set forth in the Complaint pertaining to alleged violations of at least 66 Pa. C.S. §2809, arranging for the sale of energy products or services to end users from more than one broker/marketer.  Further, even if a statement is hearsay, it may be admitted into the record but not given as much weight as non-hearsay evidence.  The hearsay statement may support a finding if corroborated by non-hearsay evidence.  Thus, I decline to issue a pre-emptive strike of written testimony prior to the hearing. 

Joseph Mazer

		Navigate Power contends that because Mr. Mazer has been convicted of a felony, criminal conspiracy to commit perjury, he is incompetent to testify.  Thus, in accordance with 42 Pa. C.S. § 5922, Navigate Power moves to strike Mr. Mazer’s direct testimony in its entirety.  

		UEA contends Mr. Mazer was not convicted of “perjury, subordination of perjury, or solicitation to commit perjury” within the plain meaning of 42 Pa. C.S. § 5922.   Accordingly, although Navigate Power does not deny Mr. Mazer was convicted of “conspiracy to commit perjury,” this conviction falls outside the plain meaning of the statute.  Thus, Mr. Mazer is competent to testify.  Further, UEA argues that the statute is limited to civil matters, and is unaware of any case applying Section 5922 to administrative proceedings.

Section 5922 provides as follows.
	5922. Disqualification by perjury.
In a civil matter, a person who has been convicted in a court of this Commonwealth of perjury, which term is hereby declared to include subordination of or solicitation to commit perjury, shall not be a competent witness for any purpose, although his sentence may have been fully complied with, unless the judgment of conviction be judicially set aside or reversed, or unless the matter is one to redress or prevent injury or violence attempted, done or threatened to his person or property, in which cases he shall be permitted to testify.42c5922v
 

42 Pa.C.S. §5922

		Attached to Navigate Power’s Motion to Strike is Exhibit B, which purports to be Mr. Mazer’s rap sheet, and states on pages 5-6, that there was a guilty plea to Pennsylvania Crimes Code Section 903, which provides in pertinent part.

903.  Criminal conspiracy.
(a) Definition of conspiracy. – A person is guilty of conspiracy with another person or persons to commit a crime if with the intent of promoting or facilitating its commission he: (1) agrees with such other person or persons that they or one or more of them will engage in conduct which constitutes such crime or an attempt or solicitation to commit such crime; or (2) agrees to aid such other person or person in the planning or commission of such crime or of an attempt or solicitation to commit such crime. 
		
18 Pa. C.S. §903(a).
	
Section 903 is not identical to the separate offense of Perjury, 18 Pa. C.S. 4902.   There is no evidence to suggest Mr. Mazer was convicted of Subornation of Perjury, i.e. 18 USCA §1622.  Accordingly, in applying strict construction to 42 Pa.C.S. §5922, as Section 5922 does not specifically mention conviction of “conspiracy to commit perjury,” Mr. Mazer will be permitted to testify. Evidence of a conviction of a crime involving dishonesty may be considered in evaluating the credibility of the witness.  Accordingly, for all of these aforementioned reasons, Navigate Power’s motion to strike the pre-served direct testimonies of Ricardo Hernandez II and Joseph Mazer is denied. 



ORDER


THEREFORE,

IT IS ORDERED:

1. That Navigate Power, LLC’s Motion to Strike Written Testimony is hereby denied. 


Date: March 11, 2016									
					Elizabeth Barnes
					Administrative Law Judge
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