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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale issued December 8, 2015, in the above-captioned proceeding.  The Initial Decision dismissed the Formal Complaint (Complaint) filed June 5, 2015, by Loni Durante (Complainant or Ms. Durante) against Blue Pilot Energy, LLC (Blue Pilot or Company) and PPL Electric Utilities Corporation (PPL).  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons set forth herein, we modify the Initial Decision.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding[footnoteRef:1] [1:  	The recitation of the history of the proceeding is derived from the pleadings in the Commission’s formal record.] 


On June 5, 2015, Ms. Durante filed a Complaint, which was a timely appeal of a decision of the Commission’s Bureau of Consumer Services (BCS), against Blue Pilot and PPL.[footnoteRef:2]  In the Complaint, Ms. Durante alleged that (1) the utility was threatening to shut off her service because she owed a balance from the winter of 2014; (2) she had an open case against Blue Pilot with the Pennsylvania Office of Attorney General; and (3) because she could only pay her monthly charges, she would like a payment agreement until there was a verdict in her case.  Complaint at 2.  Ms. Durante further averred that Blue Pilot’s rates “went up so high the months of December 2013 – February 2014 and [her] bill was up to over $3,000, for less than 2 months[.]”  Id.  As relief, the Complainant stated she would “love to have the PUC fight the skyrocketted [sic] rates (.49 cents per KW!!) that [they] endured from Blue Pilot.”  Id. at 3.  If that was not possible, the Complainant requested that the Commission “temporarily stop PP&L from needing the whole balance at this time[.]”  Id.   [2:  	PPL filed a Certificate of Satisfaction on June 18, 2015, and did not participate further in the proceeding.] 


On June 22, 2015, Blue Pilot filed an Answer to the Complaint (Answer) in which the Company denied each allegation Ms. Durante presented in the ten numbered paragraphs on the Commission’s standard complaint form except for her allegation that the type of utility service involved was electric.  Answer at 1-2.  In addition Blue Pilot raised thirty affirmative defenses.  These defenses included, but were not limited to, failure to state a claim upon which relief can be granted; waiver, estoppel, unclean hands and other equitable defenses; statute of limitations and/or laches; fulfillment of all contractual and legal obligations; discharge of contractual/legal obligations by frustration, unreasonable expectations, unforeseeable events, and/or mistake; damages and losses, if any, were not a foreseeable consequence of the acts complained of and the Complainant should not be allowed unjust enrichment; damages or losses, if any, were the result of the Complainant’s own negligence, carelessness, poor business judgment and/or acts/omissions of the Complainant’s agents; failure to mitigate; lack of proximate cause; waiver or ratification; the doctrine of release; failure of a condition precedent; the Respondent’s entitlement to set-offs for all damages; the Complainant’s exertion of undue influence and duress over the Respondent; the Respondent was the Complainant’s duly authorized generation services provider; the Complainant agreed to a variable rate plan and was properly billed in accord with the Respondent’s written contract and/or terms and conditions of service; all disclosures were provided and the rate increases were legal; the Respondent never knowingly or unknowingly presented any false statements of material facts, fraud, or misrepresentation; and the Complainant did not justifiably rely on any material statements by the Respondent.  Answer at 2-6 (pages unnumbered).  Blue Pilot requested, inter alia, that the Complaint be dismissed with prejudice and that the Respondent be awarded attorneys’ fees, costs, and interest.  The affirmative defenses were not pleaded as New Matter, and the Answer did not contain a Notice to Plead.

The ALJ conducted a hearing on August 20, 2015.  The Complainant appeared pro se and testified on her own behalf.  Blue Pilot was represented by counsel and presented no witnesses or exhibits.  At the conclusion of the Complainant’s case, Blue Pilot made an oral motion to dismiss the Complaint.  Tr. at 40.  Blue Pilot argued that the Complaint alleged “nothing other than the price was too high” and that the Commission has no jurisdiction to regulate the rates of electric generation suppliers (EGSs).  Id. at 41.  Further, according to Blue Pilot, the Commission had previously held that relief in the form of a refund would be “an option only in very limited circumstances, which don’t apply here.”  Id.  Responding to two issues that arose during the hearing, the Company’s return of the Complainant to PPL’s generation service and its alleged offering to the Complainant a lower generation rate until that return could be effectuated, Blue Pilot contended they were outside the scope of the Complaint, and that neither constituted a violation of the Code or the Commission’s Regulations.  Further, as the Company argued, Ms. Durante had not been improperly switched back to PPL because she requested that her generation service be returned to PPL.  As to the alleged offering of a lower rate, the Company argued that the Complainant offered no writing to support her claim that she was offered a lower rate for the time she remained with Blue Pilot until her service could be returned to PPL or that there was a meeting of the minds on that point.  Id. at 43-44.  The ALJ took the motion under consideration and deferred a decision to her Initial Decision, at which point the Company rested its case.

By Interim Order dated September 10, 2015, the ALJ closed the record, which consists of a transcript of fifty pages.  On December 8, 2015, the Commission issued the ALJ’s Initial Decision, in which the ALJ dismissed Ms. Durante’s complaint against PPL as satisfied and dismissed the complaint against Blue Pilot for lack of authority to direct a refund.  No Exceptions were filed.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the Company. If the evidence presented by the Company is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the Company. Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission. Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001). Having filed the Complaint against Blue Pilot, the Complainant in this case is obliged to carry the burden of proving that the Company has violated the Code, a Commission Regulation, or Order.

The ALJ made sixteen Findings of Fact (FOF) and reached five Conclusions of Law (COL).  I.D. at 2-4, 8-9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  We are also reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

The ALJ found that when Ms. Durante called Blue Pilot to inquire about its service, the Company’s representative informed her that its rates were competitive and, at their highest, were usually around the level of PPL’s default service rate.  As to the rates at the time of her enrollment, the ALJ found that Ms. Durante was quoted a variable rate of $0.0675/kWh compared to PPL’s fixed default rate of $0.09/kWh.  For service during January and February 2014, however, Ms. Durante’s rate jumped from $0.0675/kWh to $0.449/kWh, resulting in bills of $2,448 for consumption from February 7, 2014 to March 10, 2014 (February 2014 bill), and of  $1,526 for the Complainant’s next monthly bill (March 2014 bill).  I.D. at 3, FOF Nos. 6-10.

According to the ALJ’s findings, Ms. Durante called Blue Pilot on March 20, 2014, and terminated her contract with Blue Pilot.  At that time, the Company offered the Complainant a lower rate of $0.24/kWh until her generation service could be switched back to PPL, an offer the Complainant verbally accepted.  However, as the ALJ found, the Company continued to charge Ms. Durante the same $0.449/kWh rate for her remaining service with Blue Pilot rather than the $0.24/kWh the Complainant had accepted.  Ms. Durante remained a generation service customer of Blue Pilot until April 9, 2015.  I.D. at 3-4, FOF Nos. 11-13.

Having made these findings, the ALJ turned to an analysis of the applicable law.  The ALJ found that the Commission lacked jurisdiction to regulate the rates charged by EGSs or to order a refund of unreasonable rates, and that the matters at issue concerned the parties’ responsibilities under a private agreement.  Citing Commw. of PA v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014) (IDT Material Question), the ALJ asserted that the Commission concluded that except for two limited exceptions, it lacked authority under Section 1312 of the Code, 66 Pa. C.S. § 1312, to direct refunds for EGS charges because EGSs were not public utilities.  The two exceptions noted by the ALJ were instances where a customer was switched without consent or where an EGS failed to bill a customer in accordance with its disclosure statement.  I.D. at 5-6.

Applying that legal analysis to her factual findings, the ALJ determined that the Complainant offered no evidence to support her contention that Blue Pilot’s rates were excessive, and even if she had, the Commission lacked authority to direct refunds.  Quoting Sections 54.1(a) and 54.3(1) of our Regulations, 52 Pa. Code §§ 54.1(a) and 54.3, which require EGSs to provide customers adequate, accurate, and understandable information using common and consistent terminology in marketing, billing, and disclosure so that customers may make informed choices, the ALJ concluded that the Complainant knew her rate was variable and not fixed.  Although the ALJ noted that Blue Pilot failed to honor its verbal agreement to lower the Complainant’s rate to $0.24/kWh during their March 20, 2014 phone call, the ALJ again concluded that the Commission lacked authority to order a refund.  I.D. at 6-7.

Based on the evidence, the ALJ concluded that the Complainant failed to demonstrate by a preponderance of evidence that Blue Pilot had not provided her accurate information in plain language.  As the ALJ stated, “[t]here is no dispute Complainant entered into a contract with Respondent which she knew was variable.”  I.D. at 8.  Accordingly, the ALJ dismissed the Complaint on the basis of her conclusion that the Commission “lack[ed] authority to direct EGSs to refund charges for electric generation supply service when the variable rate increases greatly for two months.”  I.D. at 9, COL No. 5, citing 66 Pa. C.S. § 1312.
  
Disposition

Upon review of the record in this proceeding, we agree with the ALJ’s dismissing the part of the Complaint addressing electric supply charges for February 2014. The substantial evidence of record establishes that the Complainant entered into an agreement with Blue Pilot at a rate she knew was variable and could change. Moreover, the Complaint did not allege that Blue Pilot engaged in any fraudulent or deceptive marketing at the time the Complainant entered into the variable rate contract, and the Complainant did not claim at the hearing that she was misled about her rate when she enrolled with Blue Pilot. For these reasons, we view the claim regarding the February 2014 bill as an excessive rate claim over which the Commission lacks subject matter jurisdiction.[footnoteRef:3] [3:  	It is well-settled under Pennsylvania law that the Commission does not have traditional ratemaking authority over electric generation suppliers and does not regulate competitive supply rates.] 


Nevertheless, we disagree with the ALJ’s decision to dismiss the Complaint in its entirety. Specifically, we focus our attention on Finding of Fact Nos. 12 and 13, which read as follows:

12. 	When Complainant called to terminate her contract with Respondent, Respondent offered to charge Complainant at a lower rate (24.0 cents per kWh) until PPL could switch Complainant back to using PPL as the electricity supplier, and Complainant verbally accepted that offer.[footnoteRef:4] [4:  	At the time of the call Blue Pilot was charging the Complainant a rate of $0.449/kWh.] 


13.	Respondent charged Complainant the same rate (44.9 cents per kWh) in March 2014 instead of using the offered rate 


(24.0 cents per kWh), which Complainant had accepted in February 2014.[footnoteRef:5] [5:  	The lower rate of $0.24/kWh was actually offered by Blue Pilot and accepted by the Complainant during her March 20, 2014 telephone call to the Company to terminate their service, not in February 2014, a correction to this Finding of Fact we make herein.] 



I.D. at 4 (citations omitted).

Based on these findings of fact, it is clear the Company did not bill the Complainant a rate that matched the rate marketed and subsequently accepted by the Complainant for service after her March 20, 2014 call. In the Initial Decision the ALJ recognized these circumstances but ultimately concluded that the Commission could not offer a remedy, stating that “[i]t should be noted Blue Pilot did not keep its verbal agreement to bill Complainant at the lower rate (24 cents per kWh) in March 2014 but the Commission lacks authority to order a refund.”  I.D. at 7.

We disagree with the ALJ’s legal conclusion that there is no remedy here. Consistent with our decision in Herp v. Respond Power, C-2014-2413756 (Order entered January 28, 2016) (Herp), we conclude that the Company’s failure to bill the Complainant at the rate offered and accepted constitutes a violation of Sections 54.4(a) and 54.7(a) of our Regulations, 52 Pa. Code §§ 54.4(a) and 54.7(a).  As we noted in Herp, these provisions are companion consumer protections that, together with Section 54.5(a) of our Regulations, mandate consistency among the prices an EGS markets, discloses, and bills.

To address this violation, we direct the Company to refund the Complainant the net difference between the rate charged for the March 2014 bill (44.9 cents per kWh) and the rate offered and agreed upon (24.0 cents per kWh).  This remedy is consistent with our plenary authority under Section 501 of the Code, 66 Pa. C.S. § 501, to order EGS refunds.[footnoteRef:6]  Specifically, for the March 2014 bill, we direct the Company to calculate what the Complainant’s bill would have been under a $0.24/kWh rate and subtract this amount from the actual billed amount to determine the net difference. [6:  	Although the Commission does not have authority to order EGS refunds under Section 1312 of the Code applicable to public utilities only, the Commission can, through its plenary powers under Section 501 of the Code, enforce the consumer protection provisions of the Electric Competition Act, 66 Pa. C.S. §§ 2801-2815, and order refunds for violating the Commission’s marketing and billing regulations and, in turn, Section 2809(b) of the Code.  See IDT Material Question; see also Kiback v. IDT Energy, Inc., Docket No. C‑2014-2409676, (Order entered August 20, 2015).  This includes the authority to order refunds when an EGS’ billed price does not match the marketed price as required by Sections 54.4(a) and 54.7(a) of our Regulations.] 


Further, we direct this refund methodology for any subsequent billing periods in which the Company did not bill the Complainant in accordance with its marketed and agreed upon prices to the extent the Complainant’s EGS of record remained Blue Pilot. Blue Pilot shall provide this refund within sixty days of the entry date of this Opinion and Order and shall notify the Commission when this refund has been paid.

Last, we remind Blue Pilot that when offering service in Pennsylvania, it must comply with all applicable Statutes, Regulations, and Commission Orders.

Conclusion

Based upon our review of the record and the applicable law, we modify the Initial Decision of the Administrative Law Judge consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

		1.	That the Formal Complaint filed by Loni Durante on June 5, 2015, at Docket No. F-2015-2487082 against Blue Pilot Energy, LLC, is sustained, in part, and dismissed, in part.

2.	That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale issued December 8, 2015, is modified, consistent with this Opinion and Order.

3.	That within sixty (60) days from the date of entry of this Order, Blue Pilot Energy, LLC shall provide a refund to the Complainant, Loni Durante, for the period March 20, 2014, through and including April 9, 2014, and for any other period beyond April 9, 2014, to the extent Blue Pilot Energy, LLC remained Ms. Durante’s EGS of record, in the amount of the difference between what Ms. Durante was billed and what she should have been billed at the rate of $0.24/kWh that was offered to and accepted by Ms. Durante on March 20, 2014.

		4.	That Blue Pilot Energy, LLC shall notify the Commission, by a filing at this docket number, when the payment required by Ordering Paragraph No. 3 has been made.

5.	That Blue Pilot Energy, LLC cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s Regulations.


6.	That, upon receipt of the filing required by Ordering Paragraph No. 4, the proceeding docketed at F-2015-2487082 be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  February 11, 2016

ORDER ENTERED:  March 14, 2016
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