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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are: (1) the Petition for Extension of Time to Comply with our Opinion and Order entered on December 5, 2013 (December 2013 Order) filed by Norfolk Southern Railway Company (Norfolk Southern) on December 21, 2015 (Extension Petition); (2) the Answer to the Extension Petition filed by the Pennsylvania Department of Transportation (PennDOT) on January 6, 2015; (3) the Petition for Rescission or Amendment of the December 2013 Order filed by Cassandra A. Colombo, Esquire (Ms. Colombo) on December 31, 2015,[footnoteRef:1] (Rescission Petition); and (4) the Answer of Norfolk Southern to the Rescission Petition filed on February 22, 2016.[footnoteRef:2]  For the reasons stated below, we shall grant the Extension Petition and deny the Rescission Petition. [1: 		Ms. Colombo failed to provide a verification or an affidavit with the Rescission Petition.  On January 4, 2016, the Commission’s Secretary’s Bureau advised Ms. Colombo that the verification and/or notarization were needed within ten days from the date of notice or the Rescission Petition would be returned as unfiled.  Ms. Colombo filed the verification on January 11, 2016.]  [2: 		Because it was unclear if the Rescission Petition had been served on the other parties to the proceeding, the Commission, on February 12, 2016, served the Rescission Petition on the parties, and gave the parties ten days from the date of service to file an Answer to the Rescission Petition. ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]I.	History of the Proceeding

	On April 15, 2011, A. Edward Schwartz (Complainant) filed a Complaint with the Commission against Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad (Canadian Pacific)[footnoteRef:3] and the Pennsylvania Department of Transportation (PennDOT), which was docketed at No. C‑2011-2237486.  The Complaint alleged that the Bridge carrying S.R. 4009 over the facilities of Canadian Pacific (Bridge) was unsafe and was not being properly maintained by Canadian Pacific and PennDOT.  The Complaint also claimed that Canadian Pacific is responsible for maintaining the Bridge, pursuant to a deed dated May 30, 1917.  [3: 		Norfolk Southern acquired this Canadian Pacific Railroad line in September 2015, and has assumed Canadian Pacific Railroad’s responsibility for the Bridge demolition and removal.] 


	PennDOT filed an Answer to the Complaint on May 9, 2011.  The matter was assigned to the Office of Administrative Law Judge (OALJ) for hearing and the issuance of a Recommended Decision.  On May 11, 2011, PennDOT closed the Bridge due to further deterioration.  Following a field investigation at the site of the Bridge, we entered an Order on May 19, 2011, in which we:  (1) affirmed PennDOT’s action in closing the Bridge to vehicular traffic; (2) directed PennDOT to perform any work necessary to prevent pedestrian access to the Bridge; and (3) directed PennDOT to provide for detours during the time the Bridge remained closed.

		On May 11, 2012, the ALJ issued a Recommended Decision which directed, inter alia, that PennDOT, at its initial cost and expense, perform and complete the work to repair the Bridge.  The Recommended Decision also directed that upon completion of the work, this proceeding be scheduled for a hearing to allocate the costs of the work performed and to assign inspection and future maintenance responsibilities for the Bridge.[footnoteRef:4]  No Party filed Exceptions to the Recommended Decision. [4: 		For a summary of the Recommended Decision see pages 9-14 of the December 2013 Order.] 


		On August 3, 2012, we issued an Opinion and Order adopting the ALJ’s Recommended Decision.  However, we also expressed our concern that the repair work, which was characterized as a “temporary fix,” might allow permanent repairs to languish.  Accordingly, we remanded the matter to OALJ for a determination on the future disposition of the crossing, and on the allocation of costs for the work performed.

		By Secretarial Letter dated January 24, 2013, we directed that the Bridge be reopened to vehicular traffic for a maximum weight limit of thirteen tons.

		The next hearing was held on May 23, 2013, and the record was closed on July 30, 2013.

		On August 14, 2013, we issued the ALJ’s Recommended Decision Upon Remand wherein he recommended, inter alia, that Canadian Pacific reimburse PennDOT for a portion of the costs of the work performed by PennDOT. [footnoteRef:5]  The ALJ recommended that PennDOT inspect and maintain the Bridge until it is removed by Canadian Pacific, and that Canadian Pacific reimburse PennDOT for a portion of the costs of inspection and maintenance incurred by PennDOT.  Additionally, the ALJ recommended that Canadian Pacific be directed to remove the Bridge, and that PennDOT be directed to erect and maintain barricades on the approaches to the crossing.  Upon completion of the work, the ALJ recommended that the crossing be abolished. [5: 	 	We note that on September 10, 2013, the Recommended Decision Upon Remand was re-served on all Parties after it came to our attention that some of the Parties inadvertently had been omitted from the service list in our on August 14, 2013 mailing.] 


		On September 16-30, 2013, the following Parties filed Exceptions in response to the ALJ’s Recommended Decision Upon Remand:  Canadian Pacific, PennDOT and the Bureau of Investigation & Enforcement (I&E).

		As noted, our December 2013 Order was entered on December 5, 2013, wherein we denied the Parties’ Exceptions and adopted ALJ Salapa’s Recommended Decision Upon Remand.  Consistent with the ALJ’s recommendation, we, inter alia, directed Canadian Pacific, at its sole cost and expense, to prepare and submit for our approval, a complete, detailed, final demolition plan for the removal of the Bridge, within twelve months of the date of entry of the Opinion and Order, or by December 5, 2014.  December 2013 Order at 24-25, Ordering Paragraph No. 10.  Canadian Pacific was further ordered to furnish all material and do all work necessary to demolish and remove the bridge carrying S.R. 4009 over its facilities, including the abutments and retaining walls, within twelve months from the date we approved the submitted demolition plan, or by December 22, 2015.  December 2013 Order at 25, Ordering Paragraph No. 11.

		The demolition plan was filed on December 9, 2014.  We approved the demolition plan by our Secretarial Letter dated December 22, 2014.  As per our December 2013 Order, the demolition of the Bridge was to be completed twelve months from our approval of the demolition plan, or by December 22, 2015.  Id. at 25.

		On December 21, 2015, one day prior to the deadline that the demolition of the Bridge was to be completed, Norfolk Southern filed the Extension Petition requesting additional time until April 30, 2016, to complete the demolition of the Bridge.  On January 6, 2016, PennDOT filed an Answer to the Extension Petition.

		On December 31, 2015, Ms. Colombo filed her Rescission Petition.  On February 22, 2016, Norfolk Southern filed its Answer to the Rescission Petition, and on February 29, 2016, the Complainant, Mr. A. Edward Schwartz (Mr. Schwartz), filed his Answer.

II.	Discussion

		A.	Legal Standard

		We note initially that Section 1.15 of our Regulations, 52 Pa. Code §1.15, confers upon us the authority and discretion to grant an extension of time.  Section 1.15 provides, in pertinent part, as follows:

§ 1.15.	  Extensions of time and continuances

(a)  Extensions of time shall be governed by the following:

Except as otherwise provided by statute, whenever under this title or by order of the Commission, . . . an act is required or allowed to be done at or within a specified time, the time fixed or the period of time prescribed may, by the Commission, the presiding officer or other authorized person, for good cause be extended upon motion made before the expiration of the period originally prescribed or as previously extended.  Upon motion made after the expiration of the specified period, the act may be permitted to be done where reasonable grounds are shown for the failure to act. 

		We also note that this Commission has the exclusive authority to order the construction, alteration, relocation, suspension or abolition of railroad crossings such as the one involved here.  Additionally, it is within the purview of our authority to determine and order which concerned parties shall perform such work at the crossing and which concerned parties shall maintain the crossing in the future, all to effectuate the prevention of accidents and the promotion of the safety of the traveling  public.  66 Pa. C.S. § 2702(b).

		We are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

		The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  Section 5.572(a), 52 Pa. Code § 5.572(a) provides that:  

Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.

A petition to amend a final Commission Order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

		B.  	Rescission Petition

In the Rescission Petition, Ms. Colombo maintains that she and her family are the other residents of the road affected by the Bridge, and the hearing was held without their knowledge.  Ms. Colombo avers that the removal of the Bridge would be a great inconvenience for them and she does not feel it is the most amicable solution.  According to Ms. Colombo, the only other access to the home is by way of a narrow, non-paved road.  She avers that emergency vehicles would have a difficult time accessing the home by this road.  Ms. Colombo requests reconsideration, and an opportunity to delineate why the Bridge is an asset to their home.  Petition at 1.

		In its Answer, Norfolk Southern takes issue with Ms. Colombo’s claim that her family’s property is affected by the Bridge in question.  Norfolk Southern refers to Exhibit A to its Answer, which is a map showing that Ms. Colombo’s residence is located approximately three miles from the Bridge.  Norfolk Southern contends that Ms. Colombo’s property is not an “adjacent property,” in accordance with 66 Pa. § 2702.  Norfolk Southern further states that Ms. Colombo’s grounds for seeking rescission is that the Bridge is the only way for her family to access their property without using a non-paved road.  However, according to Exhibit A, Norfolk Southern submits that there are numerous other paved routes to access the property, including U.S. Routes 6 and 11.  Answer at 4.

		Norfolk Southern further avers that this matter had been fully litigated over a period of years, and since Ms. Colombo is not an adjacent property owner, she has no direct or substantial interest in the crossing.  Therefore, Norfolk Southern requests that the Commission deny the Rescission Petition.  Id. at 5.

		In his Answer, the Complainant, A. Edward Schwartz, reiterates the same arguments that he made throughout this proceeding that the Bridge is not safe and needs to be replaced.  In light of Ms. Colombo’s Rescission Petition, Mr. Schwartz is concerned as to whether ALJ Salapa, in making his recommendation that the Bridge not be replaced, ever considered that people other than the Schwartz family might need the Bridge.

		C.	Disposition of Rescission Petition

		In the Rescission Petition, Ms. Colombo’s only argument is that the removal of the Bridge would be an inconvenience to her family because the only other access is a non-paved road, which she claims becomes treacherous during the winter months and during some heavy rain storms.

		Our review of the record indicates we found that on May 11, 2011, the Bridge was closed due to deterioration and PennDOT provided a detour.  PennDOT subsequently performed a study of the Bridge, and after repair and modification, was able to reopen it as a one-lane bridge in January 2013.  The detour provided by PennDOT was the non-paved road referred to by Ms. Colombo in the Rescission Petition.

		It is important to note that our Order Denying Interim Emergency Relief and Certifying Material Question, dated May 27, 2011, addressed the exact argument raised by Ms. Colombo.  In that Order, we found that PennDOT provided evidence on the record that the non-paved road was capable of accommodating vehicles and oversized vehicles that were bonded.  PennDOT further testified that it maintains the non-paved road during the winter months.  May 27, 2011 Order at 10.  Additionally, in our December 2013 Order, we noted that when weighing the options in regard to the disposition of the Bridge, ALJ Salapa concluded that there were alternative routes available should the Bridge be removed.  December 2013 Order at 13.

		Based on the record evidence, we shall deny Ms. Colombo’s request for consideration of the Rescission Petition.  The Rescission Petition does not raise any new or novel arguments not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.  As such, consistent with the record developed in this proceeding, we decline to exercise our discretion to grant the Rescission Petition.

D.	Extension Petition

In its Extension Petition, Norfolk Southern states that it recently purchased this Canadian Pacific line and assumed the responsibility for the Bridge demolition and removal.  Norfolk Southern avers that it is unable to complete the required work by the December 22, 2015 deadline and, thus, is requesting additional time to complete the project.  Norfolk Southern is specifically requesting an extension of time until April 30, 2016.  Petition at 1-2.

In its Answer to the Extension Petition, PennDOT opines that it believes that Canadian Pacific delayed the removal of the structure so that it would be the responsibility of Norfolk Southern, which acquired this Canadian Pacific line in September 2015.  PennDOT notes that that prior to the sale of the line, it discussed this matter with Norfolk Southern and that Norfolk Southern was well aware of the requirement to remove the Bridge by the end of 2015.  As per the December 2013 Order, PennDOT submits that it continues to expend public funds for the inspection of the structure, and is required to perform any interim maintenance.  In light of the above, PennDOT requests that we deny Norfolk Southern’s request for an extension of time  and order it to immediately remove the bridge because Norfolk Southern has offered no good and valid reason to justify its request.  Answer at 1-2.

E.	Disposition of Extension Petition

		Upon our review of Norfolk Southern’s Extension Petition and PennDOT’s Answer, we shall grant the Extension Petition.  Even though PennDOT avers that Norfolk Southern was aware, prior to purchase, of the requirement to remove the Bridge by the end of 2015, we shall grant leeway to Norfolk Southern since the purchase took place only three months prior to the deadline.  As such, we believe it is prudent to provide Norfolk Southern an additional four months to complete its removal of the Bridge.  Consequently, we shall grant the requested extension of time until April 30, 2016, for Norfolk Southern to complete removal and demolition of the Bridge, and modify Ordering Paragraph No. 11 of our Opinion and Order entered December 5, 2013, accordingly.

Conclusion

		Based upon our review of the record developed in this proceeding, and on the foregoing discussion, we shall deny Ms. Colombo’s Rescission Petition and grant Norfolk Southern’s Extension Petition, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Petition for Rescission or Amendment, which was filed by Cassandra A. Colombo, Esquire, on December 31, 2015, is denied, consistent with this Opinion and Order.

		2.	That the Petition for Extension of Time, which was filed by Norfolk Southern Railway Company on December 21, 2015, is granted, consistent with this Opinion and Order.

		3.	That Norfolk Southern Railway Company shall, by no later than April 30, 2016, at its sole cost and expense furnish all material and do all work necessary to demolish and remove the bridge carrying S.R. 4009 over its facilities, including the abutments and retaining walls, in accordance with the approved plans.

		4.	That Ordering Paragraph No. 11 of our Opinion and Order entered December 5, 2013, at Docket Nos. C-2011-2237486 and P-2011-2241780, is modified accordingly, consistent with Ordering Paragraph No. 3, above.

		5.	That, in all other respects not inconsistent herewith, our Opinion and Order, entered December 5, 2013, at Docket Nos. C-2011-2237486 and P-2011-2241780, shall remain in full force and effect.
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Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED: March 17, 2016

ORDER ENTERED:  March 17, 2016
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