BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robert J. Kramer 					:
							:
	v.						:		F-2015-2499181
							:		
Duquesne Light Company				:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


INTRODUCTION

		This decision sustains the complaint and grants Complainant’s request to be reimbursed because Respondent overcharged for electric service over four years.  This decision also assesses a $10,000.00 civil penalty against Respondent for failing to provide reasonable and adequate customer service, pursuant to 66 Pa.C.S.A. § 1501, and failing to compute billing statements under the rate most advantageous to Complainant, pursuant to 66 Pa.C.S.A. § 1303.  

HISTORY OF THE PROCEEDING

On August 10, 2015, Robert J. Kramer (Complainant or Mr. Kramer) filed a timely appeal with the Pennsylvania Public Utility Commission (Commission) from a decision made by the Bureau of Consumer Services (BCS) at BCS Case No. 4048350000.  Complainant alleged Duquesne Light Company (Duquesne Light or Respondent) failed to provide reasonable and adequate customer service when Duquesne Light charged Mr. Kramer based on the higher residential heating (RH) rate instead of the lower residential add-on heat pump (RA) rate, resulting in Respondent issuing billing statements with incorrect charges.  Complainant requested the Commission order Duquesne Light to reimburse him by paying the difference between the lower RA rate that should have been used versus the higher RH rate which was used, from December 2010 to November 2014.

On October 8, 2015, Respondent filed its Answer and New Matter in which Duquesne Light denied all material allegations.  In New Matter, Duquesne Light requested the Commission categorically deny Complainant any refund which extends more than four years before Mr. Kramer filed the formal complaint.   

On the same date, Respondent also filed a Motion to Strike.  Respondent requested the Commission strike allegations from the formal complaint which allegedly set forth confidential information about former customers who are not parties in the instant proceeding.  Respondent included a Notice to Plead.  Complainant did not respond to the Motion to Strike.    

On October 19, 2015, the Office of Administrative Law Judge issued a Call-In Telephonic Hearing Notice scheduling the initial hearing to be conducted on Tuesday, November 24, 2015 at 10:00 a.m. from the Commission’s hearing room in Pittsburgh, Pennsylvania.  On October 20, 2015, the presiding officer issued the Prehearing Order in which the parties were advised about procedural matters.  

		On November 17, 2015, the presiding officer issued the First Interim Order which denied Respondent’s Motion to Strike filed on October 8, 2015.  The First Interim Order specified the only issue at the upcoming telephonic initial hearing would be whether Duquesne Light correctly applied the RH rate to Complainant’s service account.  

		The presiding officer convened the initial hearing as scheduled on November 24, 2015.  Complainant appeared pro se and testified on his own behalf.  Complainant offered no exhibits.  Respondent was represented by Jeremy V. Farrell, Esquire.  Attorney Farrell presented the testimony of two witnesses and offered nine (9) exhibits, which were marked Duquesne Light Exhibits 1 through 9 and were admitted into evidence.  The transcript of the hearing, containing 63 pages, was received in the Commission’s offices on December 1, 2015 and was received in the presiding officer’s office on December 14, 2015.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.

On December 18, 2015, the presiding officer closed the hearing with the issuance of the Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant resides at 111 Green Forest Drive, Baden, Pennsylvania (service address), where he has resided for fifteen (15) years.  (Tr. 9, 10, 22). 

2.	Respondent has provided electric distribution service to Complainant at the service address since December 19, 2000.  (Tr. 9, 22).

3. 	When Complainant bought his single-family residence and established electric service in his name at the service address in 2000, the service address used an add-on heat pump installed by a prior owner.  (Tr. 10-17).

4. 	On October 15, 2014, Complainant’s electric supplier, FirstEnergy Solutions, informed Complainant it would no longer be his supplier of electricity.  (Tr. 10, 12).

5.	In December 2014, Complainant reviewed Respondent’s available price-to-compare rates, when he began shopping for a new electric supplier to replace FirstEnergy Solutions.  (Tr. 10, 11).  

6. 	When reviewing Respondent’s available price-to-compare rates, Complainant learned Duquesne Light had separate electric supply rates dependent upon whether a residential service address heats with electricity or without electricity and/or a heat pump.  (Tr. 10).

7.  	On December 2, 2014, Complainant called Duquesne Light and requested Duquesne Light reimburse him for fourteen (14) years’ worth of overpayments because Respondent charged him the higher Residential Heating (RH) rate instead of the lower Residential Add-On heat pump (RA) rate for customers with heat pumps.  (Tr. 11-13, 22, 29).

8.	On December 2, 2014, Duquesne Light indicated it would switch from charging Complainant the RH rate and would charge him the RA rate effective that date, but Respondent refused to reimburse Mr. Kramer for past overcharges prior to December 1, 2014.  (Tr. 14-17, 30; Duquesne Light Exhibit 1).

9. 	On December 3, 2014, Duquesne Light verified a heat pump was in use at the service address.  (Tr. 32-35, 55; Duquesne Light Exhibit 2).

10.	On December 9, 2014, Complainant filed an informal complaint against Respondent with the BCS at BCS No. 3312169, which informal complaint was denied on July 11, 2015.  (Tr. 18). 

11. 	Duquesne Light does not change the rate applied to a customer’s account until the customer calls and asks for a rate change.  (Tr. 23).

12. 	 When opening a new account for a new customer, Duquesne Light does not inquire if (1) electricity is the primary heating source, (2) a heat pump is currently in use at the service address, or (3) another rate schedule is the most appropriate schedule to use.  (Tr. 22-24).

13. 	 Respondent’s tariff indicates customers shall notify Duquesne Light if changes are “made to the connected load, demand or other conditions of use.”  (Tr. 28, 29; Duquesne Light Exhibit 6).  

14.	On February 13, 2008, Complainant replaced the heat pump, which was installed by a previous owner, with another similar heat pump.  (Tr. 10, 11).
15. 	Complainant did not make any changes to the connected load, demand or other conditions of use from what connected load, demand or other conditions of use existed at the time he bought the service address in 2000.  (Tr. 10-17, 28, 29).  

16.	Duquesne Light has three different residential distribution rates currently: residential heat (RH); residential add-on heat pump (RA); and regular residential service (RS).  (Tr. 44).

17. 	When Complainant, as an applicant, contacted Duquesne Light in 2000 to initiate service, Duquesne Light did not ask whether Mr. Kramer would use electricity as the primary heating source.  (Tr. 44).

18. 	When Complainant, as an applicant, contacted Duquesne Light to initiate service, Duquesne Light reviewed its records concerning the most immediate prior account for the service address, and assumed the rate charged to the previous account holder (i.e., prior owner) was applicable to Complainant.  (Tr. 45-47).

19. 	When Complainant, as an applicant, contacted Duquesne Light to initiate service, Duquesne Light did not ask whether an add-on heat pump was present and operational at the service address.  (Tr. 10-17).

20. 	When Complainant, as an applicant, contacted Duquesne Light to initiate service, Duquesne Light assumed the rate applied prior to 2000 should be charged to Complainant as the applicant.  (Tr. 45-47).

21. 	When Complainant, as an applicant, contacted Duquesne Light to initiate service, Duquesne Light did not advise Mr. Kramer other residential distribution rates were available.  (Tr. 45-47).



DISCUSSION

		Complainant alleged Duquesne Light applied the wrong rate to the billing statements it issued to him from December 2000 to December 2014, which resulted in him being overcharged for electric service.  In the formal complaint, Mr. Kramer specified the four previous title owners of the service address (which is a single-family home).  Complainant listed the owners’ names, dates of occupancy, and the electric rates charged by Respondent.  In the case of one previous owner, Complainant specified in his formal complaint the date when an add-on heat pump was installed, the cost of the new pump and includes a copy of the original receipt.  Complainant attached a copy of a computer printout with a list of all property owners, including purchase prices.  Complainant requested the Commission require Duquesne Light to reimburse him for the amounts he was overcharged by Duquesne Light since December 2010.[footnoteRef:1] [1:  	Originally, Complainant requested reimbursement back to the date he bought the service address.  Pursuant to 66 Pa.C.S.A. § 1312(a), Complainant altered his request to reflect he wanted reimbursement back four years from when he first contacted Respondent to request reimbursement in December 2014.  Tr. 19.] 


		Respondent contends it provided reasonable and adequate service in how it billed Complainant.  Respondent argues Complainant is required under Respondent’s tariff to notify Respondent if any changes are made to the connected load, demand or other conditions of use.  Respondent avers the presence of a heat pump qualifies as a change to the connected load, demand or other condition of use.  Respondent insists Complainant should have told Duquesne Light when he applied for service in 2000 that the prior owner installed a heat pump.  Respondent avers that because Complainant did not contact Duquesne Light until December 2014 to notify Respondent that an operational heat pump was in use at the service address, Respondent cannot be held responsible for overcharges incurred prior to December 2014.  

Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by substantial evidence he is entitled to the requested relief.  66 Pa.C.S.A. § 332(a).  To satisfy this burden, Complainant must show Respondent utility is responsible or accountable for the problem described.[footnoteRef:2]  Complainant must show this fact to be true by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.[footnoteRef:3]  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.[footnoteRef:4]  Furthermore, more evidence is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:5]  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa.C.S.A. § 332(a).   [2:  	Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  
]  [3:  	Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  ]  [4: 
 	Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S.A. § 704.  ]  [5: 
 	Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).
] 


Specifically to the facts and issue pertaining to this proceeding, Complainant must show Duquesne Light failed to compute his billing statements consistent with the tariff and the Commission’s statutes.  The burden of proof is on Mr. Kramer to establish all elements of the statutory provisions at 66 Pa.C.S.A. § 1303 and at 66 Pa.C.S.A. § 1501 were violated when Duquesne Light failed to compute the billing statements under the rate most advantageous to him as an applicant and customer. [footnoteRef:6]  [6:  	Springfield Tp. v. Pa. Pub. Util. Comm’n., 676 A.2d 304 (Pa.Cmwlth 1996).] 


Responsibility of Public Utility Companies

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa.C.S.A. § 1501.

The Commission has the authority and responsibility to define reasonable service.  66 Pa.C.S.A. § 1501 and § 1502.  The Commission approves the cost of providing a utility system that is designed to provide reasonable service at reasonable rates – not perfect service without regard to cost.  Since reasonable service may result in occasional loss of service or property damage, the Commission is permitted to limit liability.[footnoteRef:7]     [7: 	See DeFranscesco v. West Penn Power Company, 329 Pa. Superior Ct. 508, 478 A.2d 1295 (1984).] 


Tariffs

		The Legislature provides at 66 Pa.C.S.A. § 1301 that every rate charged by a public utility “shall be just and reasonable, and in conformity with regulations or orders of the commission.”  Further, it “is well established that in the absence of an exception by the Commission, a public utilty may not charge any rate for services other than that lawfully tariffed.”[footnoteRef:8]  In order to avoid any discriminatory behavior for a customer’s disallowed benefit or to a customer’s disallowed detriment,[footnoteRef:9] the Commission requires adherence to these published tariff provisions.  As specified in the statute at 66 Pa.C.S.A. § 1303: [8: 
 	See Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa.Cmwlth. 238, 437 A.2d 1067 (1981).  ]  [9: 
 	See 66 Pa.C.S.A. § 1304.] 


No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.  66 Pa. C.S.A. § 1303.  (Emphasis added).
		The Commission’s statutory provisions include the requirement that a public utility must compute its billing statements under the applicable distribution rate that is most advantageous to the customer using only the last tariff rate published by the public utility.  Where a public utility has more than one rate applicable to a customer, Section 1303 requires that the billing statements must be computed under the rate most advantageous to the customer.[footnoteRef:10]   [10:  	See Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa.Cmwlth. 1995).] 


Most Advantageous Rate Obligation

		In order to prove a public utility is obligated to compute the most advantageous rate, pursuant to Section 1303, Mr. Kramer must establish Duquesne Light had actual notice the service condition included a heat pump.  Constructive notice is insufficient.  Citing to City of Pittsburgh v. Duquesne Light Co., 54 PUC 460 (1980), the Commission has said that public utilities “cannot be expected to know more about their customers’ businesses than the customers themselves and cannot be expected to make their decisions for them.”[footnoteRef:11]  In that proceeding, the allegation from a township was that the public utility had an affirmative duty to monitor its customers’ accounts and usage levels in order to compute the most advantageous rate.  Commonwealth Court disagreed and held, under Section 1303, that “the public utility must have actual knowledge of service conditions before it is required to compute the most favorable rate for its customers.”   [11: 
 	See Springfield Tp. v. Pa. Pub. Util. Comm’n, 676 A.2d 304, at 307 (1996).] 


In addition, the Pennsylvania Supreme Court has noted in Springfield Tp. v. Pa. Pub. Util. Comm’n, 676 A.2d 304, at 307 (1996), the utility company had specific provisions in its tariff which indicated that, if two or more rates were available to a rate class, the applicant for electric services must select the rate and the utility company would “upon request…, to a reasonable extent, assist an applicant in selecting the most advantageous rate or rate application.”[footnoteRef:12]  In this appellate decision, Springfield Township wanted seven years’ worth of alleged overcharges after the utility established a new rate schedule for government-owned street light fixtures.  The utility did not apply the new lower rate to street lights which were installed by the Department of Transportation but, unbeknownst to the utility, the township owned and operated the street lights with the Department of Transportation.  The township pointed to Section 1303 of the Code as authority for its contention the utility was under an obligation to provide the most advantageous rate.  The utility argued it did not have a responsibility to change the rate until the township requested the rate change, and the appellate court agreed the new lower rate should be charged when the township notified the utility about the township’s ownership and maintenance of the street lights. [12: 
 	A review of Duquesne Light’s publicly-available tariff in effect at the time of the hearing did not reveal any similar provisions.] 


		The appellate decision in Springfield Tp. v. Pa. Pub. Util. Comm’n, supra, is illustrative to the need for notification but is not determinative to this proceeding because of the differing facts.  In Springfield Tp., the township already knew its street lights met a precondition for the new rate when the lower rate was implemented.  The township was in possession of the knowledge it met the requirements when the new rate was implemented.  In this proceeding, Mr. Kramer did not own the service address when the heat pump was installed prior to 2000.  He also did not own the service address when the RH and RA rates were implemented.  Therefore, the holding in Springfield Tp, supra, does not control the outcome here.

Discussion

		Complainant sustained the burden of proof in this proceeding, as explained below.  In the Ordering Paragraphs below, Duquesne Light will be ordered to recalculate Complainant’s billing statements from December 2010 through November 2014, using the lower RA distribution rates in effect during that time frame.  The recalculation period (December 2010 through November 2014) is four years from when Mr. Kramer first inquired with Duquesne Light specifically about the RA rate.[footnoteRef:13] [13:  	The parties agreed Duquesne Light changed the distribution rate from RH to RA, effective December 1, 2014.  Mr. Kramer requested reimbursement for four years starting from December 1, 2014 back through November 30, 2010.  Also see 66 Pa.C.S.A. § 1312(a).] 


		Complainant proved through his credible testimony and through the credible testimonies of Respondent’s witnesses that Duquesne Light failed to provide reasonable and adequate customer service to Complainant when Complainant initiated electric service in his name in 2000.  As Duquesne Light correctly pointed out in its Motion to Strike (filed October 8, 2015), Duquesne Light may not reveal confidential information about a prior account holder at the service address to an applicant.  To restate that averment more clearly, Duquesne Light contends it was not allowed to tell Complainant, as an applicant, what rate was paid by the prior owner.  Duquesne Light’s policy and practice is to not inform applicants what rate will be charged to the account, or that the rate charged is based on historical data exclusively in Duquesne Light’s possession.  

		During direct questioning from the presiding officer, Duquesne Light’s regulatory consumer relations specialist, Ms. Mueller, testified credibly about the questions asked by Duquesne Light when an individual calls to apply for electric service.[footnoteRef:14]  Duquesne Light currently has three residential distribution rates available to applicants.  One rate (RS) is available if the residence is heating using any source other than electricity, while two rates (RH and RA) are available if electricity is used as the primary heating source.[footnoteRef:15]   To differentiate between the two rates (RH and RA), applicants may take advantage of the cheaper rate (RA) but only if a heat pump is currently in use.   [14:  	See Tr. 43-51.]  [15: 
 	See Tr. 44.] 


However, when an individual calls to apply for electric service, Duquesne Light does not ask if electricity is used as a primary heating source in the home.  Duquesne Light does not ask what type of heat source is used (i.e., with or without a heat pump).  Duquesne Light determines which rate is most applicable for applicant’s new electric service.  Duquesne Light’s policy is to “review the account, and the rate that is on the account at that time is the rate that is assigned to the new customer,” using historical data provided by the previous owner or tenant at the service address.[footnoteRef:16]  Duquesne Light “verifies” the accuracy of the historical data by relying on its own records and does not change the rate class applied to an account unless a customer advises Duquesne Light of a change.  Duquesne Light assumes an applicant should know the rate the public utility provided to the previous tenant.[footnoteRef:17]  Duquesne Light does not inform an applicant that the utility is making all of these assumptions even when applying a higher rate which is the least advantageous. [16: 
 	See Tr. 45.]  [17:  	It should be noted Duquesne Light objected strenuously at the time it filed its Answer because Complainant provided the rate information for previous owners in his formal complaint.  Duquesne Light averred that it was not permitted by the Commission to provide any information or make public the rate charged to previous owners at the service address, and sought to strike the information out of the formal complaint.  It is not clear how Mr. Kramer learned this personal information or when he came into possession of the information after purchasing the service address in 2000.] 


Therefore, when Complainant initiated service in 2000, Duquesne Light expected Complainant to know what residential distribution rate was used by the previous account holder.  Respondent expected Mr. Kramer to know facts about the electric service enjoyed by an unrelated third party in an arms-length transaction.  Being unable to tell Mr. Kramer about the previous rate applied to the service address, Duquesne Light made no attempt to ascertain what should have been the most applicable residential distribution rate when Mr. Kramer initiated service.  Duquesne Light assumed the rate applicable to the previous owner would remain the applicable rate for Mr. Kramer but Duquesne Light made that assumption without advising Mr. Kramer of its assumption.  

Duquesne Light also made the assumption – that the rate applicable to the previous owner would remain the applicable rate for Mr. Kramer – without advising Mr. Kramer there might be options as to which distribution rate was most applicable to the service address.  At the very least, knowing it had at least three applicable residential distribution rates available, Duquesne Light should have asked Mr. Kramer two simple questions: (1) will electricity be required to heat the premises; and (2) if the answer is “yes,” is there an add-on heat pump?  If Duquesne Light had asked those two simple questions, Mr. Kramer would have been billed correctly.  By asking the questions, Duquesne Light would have received the notice which a previous owner failed to provide when a heat pump was installed.  Respondent would have learned a heat pump was in use and, by comparing that information to its historical data, Duquesne Light would know it needed to schedule a service call to verify the existence and use of the heat pump.  

Lastly, if no heat pump was in operation at the time of application, Duquesne Light could have informed and educated Mr. Kramer that installing one would allow him to consume less electricity and would give him access to a lower cost rate – if Duquesne Light had asked those two simple questions.  This information, with the encouragement to save money, would also mean less energy would be consumed by the residential class in Respondent’s territory.  With the implementation of Act 129 of 2008[footnoteRef:18] and its codification at 66 Pa.C.S.A. § 2806.1 and § 2806.2, the Pennsylvania Legislature and the Commission have asked electric distribution companies such as Duquesne Light to implement programs and consumer education efforts as means to reduce the overall electric usage in its territory.  By failing to ask a simple question when accepting an application for service, Duquesne Light eliminated and continues to eliminate excellent opportunities to encourage electricity conservation amongst its customers.   [18:  	See Implementation of Act 129 of October 15, 2008; Default Service And Retail Electric Markets, Docket No. L 2009‑2095604 (Final Rulemaking Order entered October 4, 2011).] 


		Duquesne Light engaged in conduct which left Mr. Kramer in the dark, figuratively, about available electric service options and without providing him with any information which might reasonably have led him to conclude he needed to inquire or investigate.  Looking at the facts in the light more favorable to Duquesne Light, an applicant initiates residential electric service unaware there are three potentially applicable rates, unaware the previous owners were charged the highest distribution rate available, and unaware the previous owners who installed a heat pump should have notified but did not notify Duquesne Light about the installation of the heat pump.  Between the two parties herein, the party most in possession of salient and vital facts was Duquesne Light, not Mr. Kramer.

		Looking at the facts from Mr. Kramer’s perspective, he purchased a home in an arms-length transaction from an unrelated third party who previously installed a heat pump.  The change in heat source (by installing a heat pump) was made by a predecessor in title at the service address.  Mr. Kramer had no way to know if the unrelated third party notified the electric distribution company (i.e., Duquesne Light) when installing the heat pump.


Conclusion

		This proceeding involves two parties who were never provided notice.  Both parties should have been provided notice.  If notice had been provided when it should have been, by Mr. Kramer’s predecessor in title, Duquesne Light would have applied the correct rate to Mr. Kramer’s billing statements.  Unfortunately, a third party who is not connected to this proceeding failed to notify Duquesne Light when a heat pump was installed.  It is the Commission’s responsibility to determine between the two parties which party carries the greater responsibility to have known, or should have known, the previous rate applied to the prior owner’s account was incorrect when applied to Mr. Kramer.

Duquesne Light was in the superior position and in the better position to be in possession of the salient and determinative facts.  It clearly knew it had three rates available.  It knew what rate was applied previously.  It knew the RA rate was significantly lower than the RH rate.  It knew the Commission wanted all electric distribution companies to teach consumers how to save money and reduce electricity usage.  Duquesne Light knew this property might consume less electricity and cost less to heat if a heat pump was installed.  In contrast, Mr. Kramer knew he needed electricity to run his heat pump and other appliances.  He knew he bought his new residence with the heat pump already installed.  He knew he needed to contact Duquesne Light as his electric distribution company.

[bookmark: _GoBack]Respondent unfairly expected Mr. Kramer to know that a previous owner failed to give Duquesne Light actual knowledge when a heat pump was installed at the service address.  That level of unfairness is compounded by Duquesne Light’s failure to inquire (when Complainant initiated service) by asking a few simple questions about whether the service address relies on electricity for heat and/or uses a heat pump.  Duquesne Light also failed to use the application process to further the aims of Act 129, and as an opportunity to educate Mr. Kramer how to consume less electricity, consistent with the Commission’s and Legislature’s stated aims to conserve energy.

In the future, Duquesne Light is strongly encouraged to alter its application process, as well as the script used by its customer service representatives and its online application form, to ask all residential applicants these two questions:  (1) will you use electricity to heat the residence, and, if ‘yes’, (2) is there a heat pump in operation.  If the responses are contrary to information previously provided, Duquesne Light will need to visit the premises to verify how electricity is used at the service address.  If, however, electricity is used to heat the premises, and there is no heat pump (or the applicant is uncertain), then the customer service representative should inform the applicant that a cheaper rate is available and consumption will be lower if a heat pump is installed.

Accordingly, in the Ordering Paragraphs that follow, Duquesne Light will be ordered to recalculate Mr. Kramer’s billing statements from December 2010 through November 2014, using the appropriate RA rates applicable during that time frame.  This recalculation will need to be completed within sixty (60) days of the Final Order in this proceeding.  Duquesne Light will be required to provide a written explanation to Mr. Kramer and to the Commission’s Bureau of Technical Utility Services.  Lastly, the Secretary’s Bureau will be ordered to provide a copy of this Initial Decision to the Commission’s Bureau of Investigation and Enforcement because of Duquesne Light’s pattern of not asking any applicant any pertinent questions about proposed electric service, and its pattern of assuming the accuracy of its historical data at the service address.

Civil Penalty

Having concluded Duquesne Light violated the Public Utility Code by failing to provide reasonable customer service, it is appropriate to consider the assessment of a civil penalty.  Section 3301 of the Public Utility Code provides that if any public utility fails to comply with any Commission regulation it shall forfeit and pay to the Commonwealth a sum not exceeding $1,000.00 per day of violation.[footnoteRef:19]  To implement this section, the Commission has adopted certain standards that must be applied when imposing a civil penalty for violations of Commission directives and regulations.[footnoteRef:20]   [19:  	66 Pa.C.S. § 3301. 
]  [20:   	See 52 Pa.Code § 69.1201; see also, Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C‑00992409 (Order entered February 10, 2000) (Rosi).
] 

	
Public utility companies are required to provide reasonable service to their customers pursuant to Section 1501 of the Code.[footnoteRef:21]  The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.[footnoteRef:22]  The term “service” should be “used in its broadest and most inclusive sense, including any and all acts done, rendered, or performed, and any and all things furnished or supplied…by public utilities…in the performance of their duties under the Public Utility Code.…”[footnoteRef:23]  Thus, a utility company’s practices – including, inter alia, billing customers and sending accurate bills – must be reasonable, adequate and sufficient.  A violation occurs when a utility company fails to charge a customer the correct distribution rate. [21:  	66 Pa.C.S.A. § 1501.]  [22: 
 	Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  
]  [23:  	66 Pa.C.S.A. § 102.  ] 


Sections 3301(a) and (b) of the Public Utility Code, 66 Pa.C.S.A. § 3301(a) and (b), authorize the Commission to impose a maximum civil penalty of $1,000 per day for violations of its statutes, regulations and orders.  The Commission has adopted certain standards that are to be applied in determining the amount of civil penalties when violations are admitted or determined to have occurred.  There are ten standards which the Commission first articulated in Joseph A. Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C‑00992409 (Order entered February 10, 2000) (Rosi) and which are now published at 52 Pa.Code § 69.1201 in the Commission’s Policy Statements and Guidelines.  

		The first criterion to consider is whether the violation was of a serious nature or whether it was less egregious, such as an administrative or technical error.  Duquesne Light engaged in a pattern of conduct intended to cost more money to its customers than should have been charged.  One of the vital foci of energy law in Pennsylvania in the last two decades has been the principle that the Commission (as well as the Pennsylvania Legislature) want to encourage customers to use less electricity and to be smarter shoppers for electric service.  The bedrock assumption has been that distribution companies are upfront in their communications with customers, as well as applicants, about available services and products which will encourage customers to use less electricity and save money.  

The purpose of having a cheaper distribution rate available for customers who use heat pumps is in order to encourage all customers to use, or purchase if they do not currently use, heat pumps.  One of the best times and situations to make that point with customers is when an individual calls to request initial service.  Duquesne Light refuses to engage in discussions with its applicants which would advise applicants there are cheaper rates available, and, to compound the problem further, refuses to tell its applicants that Duquesne Light was assuming status quo between one unrelated home owner versus another home owner.  Thus, I conclude this violation was serious in nature and warrants a higher penalty because the violation involves Complainant and all other applicants.

		The second criterion is whether the resulting consequences of the conduct were of a serious nature, such as personal injury or property damage.  There is a sizeable difference between the rate charged to Complainant versus the rate that should have been charged.  Due to the laws that limit how far back the Commission can look back, this complaint only concerns four years’ worth of overcharges.  However, the reality is that Complainant has been overcharged since he purchased the house and initiated electric service in 2000.  Thus, I conclude the consequences are of a serious nature and warrant a higher penalty.

		The third criterion is whether the conduct at issue was deemed intentional or negligent.  Duquesne Light knows it has three separate distribution rates for residential accounts.  Duquesne Light knows it cannot tell applicants what distribution rate was used by the previous owner or tenant.  Duquesne Light knows the Commission wants customers to be encouraged to save electric usage by, inter alia, using heat pumps which utilize electricity more efficiently.  Knowing all these facts, Duquesne Light’s behavior can only be described as intentional.  Thus, I conclude the consequences are of a serious nature and warrant a higher penalty.
		The fourth criterion is whether the utility made efforts to modify internal practices and procedures to address the conduct and prevent similar conduct, and the amount of time it took for the implementation of these measures.  There is no evidence Duquesne Light recognizes its failure to provide adequate customer service here.  It made no apparent effort to modify its internal practices in order to avoid causing a similar problem for other ratepayers, applicants and Commonwealth citizens in the future.  Also, Duquesne Light made no apparent effort to modify its internal practices in order to mitigate the overcharges which may exist on other residential accounts.  Thus I conclude a higher penalty is warranted.  

		The fifth criterion is the number of customers affected.  According to the record evidence, all applicants for electric service are impacted.  Duquesne Light’s witness clearly articulated that the utility’s policy and practice has been to assume its historical data (concerning the appropriate rate class) is correct when accepting applications for service from all applicants.  Thus I conclude a higher penalty is warranted.  

		The sixth criterion is a consideration of Duquesne Light’s compliance history.  No evidence was presented that Duquesne Light has a poor compliance record, except the testimony of Duquesne Light’s own witness who acknowledged Respondent’s actions with Mr. Kramer are similar to how Duquesne Light treats all other applicants.  Therefore, I conclude this criterion works to aggravate the penalty to be imposed.

		The seventh criterion is whether the regulated entity cooperated with the Commission’s investigation.  There was no investigation by the Commission and therefore this criterion works neither to mitigate nor to aggravate the penalty to be imposed.  

		  The eighth criterion is the amount of the civil penalty or fine necessary to deter future violations, with consideration of the size of the utility.  Duquesne Light is a large utility.  In light of Respondent’s size, the length of time Duquesne Light charged Complainant the higher rate and the amount of excess distribution charges inflicted on Complainant and paid into Duquesne Light over an extensive period of time, the penalty should be $10,000.00.  This amount is neither excessive nor arbitrary, given Duquesne Light’s long-time, consistent and intentional pattern of refusing to provide valid rate information to applicants, coupled with the serious consequences from Respondent’s blind assumptions to rely on unreliable, unsubstantiated hearsay evidence from previous landowners without any attempt to verify the accuracy of statements made by those third parties – or to notify applicants as to the assumptions it was making.  Three factors in particular weighed heavy in the calculation of this criterion:  (1) Respondent’s failure to advise applicants that Duquesne Light assumed the same rate should be applied from one unrelated ratepayer of record to another; (2) Respondent’s failure to ask pertinent questions which might result in the application of a more appropriate distribution rate; and (3) Respondent’s failure to encourage applicants to be informed electricity shoppers who are encouraged to reduce energy consumption through the use of more energy efficient heat pumps.  Thus, in consideration of all the other relevant factors, I conclude a penalty of $10,000.00 is sufficient to deter future violations.

		The ninth criterion is past Commission decisions.  No party cited to any prior Commission decisions involving unreasonable customer service when a distribution company does not verify the accuracy of distribution rates in effect during a prior ratepayer’s tenancy.  However, it should be noted Respondent actively participated in recent filings and proceedings before the Commission concerning programs meant to reduce consumption in the residential class, encourage ratepayers to save money through electricity shopping, and educate consumers about Act 129 initiatives.  This criterion works to aggravate the penalty to be imposed.

		The tenth criterion is other relevant factors.  None have been suggested or considered other than those previously discussed.

In any case in which a civil penalty is assessed, these ten factors must be considered when calculating the amount of the penalty.  The factors are meant to ascertain, in general, how serious was the conduct and intention of the utility, how the individual consumer was affected and how the utility’s conduct may bode for similar future situations.  In this proceeding, Duquesne Light’s actions – to charge Complainant the higher RH distribution rate upon initiating electric service without first inquiring and verifying the accuracy of the information provided by a previous owner – were serious and warrant a higher penalty.  Duquesne Light caused Complainant to pay significantly higher distribution rates over the years since he first bought the service address and initiated electric service.  Furthermore, Duquesne Light clearly has treated all other applicants similarly.

A civil penalty is necessary to deter similar future violations, especially in light of the serious consequences caused by Duquesne Light’s use of this “ostrich head in the sand” approach to assume that facts present for one ratepayer would continue to hold true, de rigueur, for all future ratepayers.  The evidence presented and taken as a whole proves a civil penalty is necessary to deter future violations.  Therefore, I am assessing a Ten Thousand Dollars ($10,000.00) civil penalty against Respondent.  This penalty takes into consideration Respondent’s failure to correct the error, acknowledge its responsibility to correct the error, and its failure to verify the accuracy of the information received from previous ratepayers when initiating electric service with a new applicant.       

Accordingly the complaint is sustained in the ordering paragraphs below and Respondent is ordered to pay a civil penalty. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A § 701.

		2.	Complainant carries the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa.C.S.A. § 332(a).

		3.	Respondent failed to provide Complainant with reasonable and adequate customer service when Respondent charged Complainant a higher distribution rate when initiating electric service without verifying the accuracy of the service address’s historical rate data.  66 Pa.C.S.A. § 1501.

		4.	Respondent failed to provide Complainant with reasonable and adequate customer service when Respondent charged the residential heat distribution rate instead of the residential add-on heat distribution rate when Complainant had an operational add-on heat pump at the time Complainant initiated electric service at the service address.  66 Pa.C.S.A. § 1501.

		5. 	Respondent failed to compute its billing statements to Complainant under the rate most advantageous to Complainant knowing it had more than one rate applicable to the service rendered.  66 Pa.C.S.A. § 1303. 

ORDER


THEREFORE, 

IT IS ORDERED:

1. That the complaint of Robert J. Kramer versus Duquesne Light Company at Docket No. F‑2015-2499181 is hereby sustained.

2. 	That Duquesne Light Company is hereby assessed the penalty of Ten Thousand Dollars ($10,000.00) because Respondent failed to provide reasonable and adequate customer service in how it initiated electric service, failed to verify the accuracy of historical data supplied by prior ratepayers at the service address when initiating electric service in Complainant’s name, and for failing to compute bills under the rate most advantageous to Complainant knowing it had more than one applicable rate. 

3. 	That, within sixty (60) days from the date of the Final Order in this proceeding, Duquesne Light Company shall determine the applicable Residential Add-On Heat Pump distribution rates which would have been charged to Complainant from December 2010 through November 2014.

4. 	That, within sixty (60) days from the date of the Final Order in this proceeding, Duquesne Light Company shall credit to Complainant’s electric service account the difference between the Residential Heating distribution rate which Complainant was charged from December 2010 through November 2014, and the Residential Add-On Heat Pump distribution rate which should have been charged to Complainant’s electric service account during the same time period.  

5. 	That, within sixty (60) days from the date of the Final Order in this proceeding, Duquesne Light Company will submit a report to the Commission’s Bureau of Technical Utility Services outlining the amount to be reimbursed and credited to Complainant’s electric service account.  

		6.	That Duquesne Light Company shall pay a civil penalty in the amount of 
$10,000.00 for the violations of the Public Utility Code by sending a certified check or money order made payable to the Commonwealth of Pennsylvania, within thirty (30) days from the entry of the Final Commission Order to:

Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265


		7.	That Duquesne Light Company shall cease and desist from further violations of Sections 1303 and 1501 of the Public Utility Code.

		8. 	That the Secretary’s Bureau shall provide a copy of this Initial Decision to the Commission’s Bureau of Investigation and Enforcement. 

		9. 	That this docket be marked closed and discontinued.

	
	 
 Date:  March 3, 2016							/s/				
					Katrina L. Dunderdale
					Administrative Law Judge
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