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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, issued on December 3, 2015, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 
66 Pa. C.S. § 332(h).  For the reasons stated below, we shall reverse, in part, the ALJ’s Initial Decision and remand this matter for such proceedings as may be deemed necessary, consistent with this Opinion and Order.   


History of the Proceeding

On June 12, 2014, Janay Keys (Complainant or Ms. Keys) filed a Formal Complaint against Philadelphia Gas Works (PGW or the Respondent), requesting that $4,799.93 in liens be removed from her property.  The Complainant alleged that the arrearage on Ms. Keys’ deceased great-grandmother’s account was improperly transferred to Ms. Keys’ new account.  

The Complaint was served on PGW on June 23, 2014.  On July 14, 2014, PGW filed an Answer and Preliminary Objections, which contained a Notice to Plead.  In its Answer, PGW admitted that the City of Philadelphia (City) filed liens against the property for claims for unpaid gas service.  PGW denied that all past due balances had been satisfied and requested that the Commission dismiss the Complaint on the basis that the Commission lacks jurisdiction to resolve issues related to liens.

In its Preliminary Objections, PGW asserted that the Commission lacks jurisdiction over the subject matter of the Complaint and that the Complaint included impertinent matter in its requested relief to remove the lien.  PGW stated that, under Section 2212(n) of the Code, 66 Pa. C.S. § 2212(n), the Commission does not have jurisdiction over the filing of such a lien.  PGW also stated that Section 1414(a) of the Code, 66 Pa. C.S. § 1414(a), authorizes the Respondent to file liens for unpaid natural gas service.  The Complainant did not file a response to the Preliminary Objections.

In an Initial Decision, issued December 3, 2015, ALJ Buckley granted the Preliminary Objections and dismissed the Complaint.  As discussed above, no Exceptions were filed, but we exercised our right to review the decision pursuant to Section 332(h) of the Code.



Discussion

Initially, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

		In his Initial Decision, ALJ Buckley made five Findings of Fact and reached twenty-eight Conclusions of Law.  I.D. at 3, 10-13.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards

Section 5.101 of our Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).


ALJ’s Initial Decision 		

		In the Initial Decision granting PGW’s Preliminary Objections, ALJ Buckley found that the Commission lacks subject matter jurisdiction over the Complaint. ALJ Buckley stated that, in this case, the entire proceeding for the effectuation and defense to the statutory lien of the City was within the jurisdiction of the Court of Common Pleas of Philadelphia County.  I.D. at 6.  The ALJ noted that the Commission has previously recognized its lack of subject matter jurisdiction in proceedings involving a dispute over a municipal lien placed upon a property.  Id. at 7 (citing Debra Williams Lawrence v. Philadelphia Gas Works, Docket Number C-20066672 (Final Order entered January 22, 2007); Tina L. Francis-Young v. Philadelphia Gas Works, Docket Number C‑2008‑2029672 (Final Order entered February 23, 2009)).  

		The ALJ explained that Section 1414(a) of the Code, 66 Pa. C.S. § 1414(a), reiterates the General Assembly’s determination that the previously existing right of the City to enforce payment for natural gas service rendered by PGW through the municipal claim and lien procedure of the Municipal Claim and Tax Lien Law, 53 P.S. § 7101, et seq., remains unabated.[footnoteRef:1]  I.D. at 8-9.  The ALJ also stated that Section 2212(n) of the Code, 66 Pa. C.S. § 2212(n), clearly expressed the legislative intent that nothing in the Code abrogates the City’s power to collect unpaid bills for natural gas service through the imposition of liens under the Municipal Claim and Tax Lien Law.[footnoteRef:2]  I.D. at 9.        [1:  	Section 1414(a) of the Code provides the following:   

	(a) General rule.—A city natural gas distribution operation furnishing gas service to a property is entitled to impose or assess a municipal claim against the property and file as liens of record claims for unpaid natural gas distribution service and other related costs, including natural gas supply, in the court of common pleas of the county in which the property is situated or, if the claim for the unpaid natural gas distribution service does not exceed the maximum amount over which the Municipal Court of Philadelphia has jurisdiction, in the Municipal Court of Philadelphia, pursuant to sections 3 and 9 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, and chapter 22 (relating to natural gas competition).]  [2:  	Section 2212(n) of the Code, states as follows:      
(n) Collections.—Nothing contained in this title shall abrogate the power of a city natural gas distribution operation to collect delinquent receivables through the imposition of liens pursuant to section 3 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, or otherwise.

] 

       
Disposition

	We agree with the ALJ that the Complainant’s request that the municipal liens be removed from her property is outside of our jurisdiction, consistent with Sections 1414(a) and 2212(n) of the Code.  It is well-settled that the Commission does not have subject matter jurisdiction over municipal liens.  Black v. Philadelphia Gas Works, Docket No. C-2011-2218474 (Order entered August 25, 2011); Charles v. Philadelphia Gas Works, Docket No. C-2009-2138638 (Final Order entered February 5, 2010); 2020 West Passyunk Avenue, Inc. v. Philadelphia Gas Works, Docket No. C‑2009‑2138727 (Final Order entered February 4, 2010).     

	However, we have the authority to impose civil penalties, or order such other relief as is contained in the Code, if we find that a jurisdictional entity such as PGW has violated the Code, our Regulations, or our Orders.  Newman v. Philadelphia Gas Works, Docket No. C-2011-2273565 (Order entered March 29, 2012).  In this case, the Complainant has raised allegations that may implicate a violation of the Code, our Regulations, or our Orders.  The Complainant alleged that she was improperly billed by PGW.  The Initial Decision also appears to imply that there may be amounts in dispute in this case that were not the subject of a lien.[footnoteRef:3]  Given this ambiguity, and because we retain jurisdiction over service issues and any outstanding balances that have not been converted to liens, we find that it is not appropriate to dismiss the Complaint in its entirety.  Accordingly, we shall remand the portion of the Complaint that is within our jurisdiction to the Office of Administrative Law Judge for such proceedings as may be deemed necessary.   [3: 	 	Specifically, Finding of Fact No. 4 provides the following:	

The City of Philadelphia, pursuant to the provisions of 53 P.S. § 7101, et seq. (the Municipal Claim and Tax Lien Law), placed multiple liens upon the premises and Janay Keys allegedly still owes PGW $369.79 for unpaid natural gas service.  Preliminary Objections at 2-3, ¶¶ 3-4.
] 

  
Conclusion

		Based on our review of the record and the applicable law, we shall reverse, in part, the ALJ’s Initial Decision and remand this matter for such proceedings as may be deemed necessary, consistent with this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued on December 3, 2015, is reversed, in part, consistent with this Opinion and Order.

		2.	That this matter shall be remanded to the Office of Administrative Law Judge for such proceedings as may be deemed necessary, consistent with this Opinion and Order.   
		 	
[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  February 11, 2016    

ORDER ENTERED:  March 22, 2016
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