BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Miller Edge, Inc.					:													:
		v.					: 		C-2015-2522053
							:
Windstream Communications, Inc.			:



ORDER GRANTING IN PART AND DENYING IN PART
PRELIMINARY OBJECTIONS


HISTORY OF THE PROCEEDING

On January 5, 2016, Miller Edge, Inc. (Complainant) filed a formal complaint against Windstream Communications, Inc. (Respondent) with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2015-2522053.  In paragraph four of its formal complaint form, the Complainant checked the box stating, “I am having a reliability, safety or quality problem with my utility service.”  By way of explanation, the Complainant stated, in relevant part, that its voice line service has been out for over two business days.  In paragraph five of the formal complaint, the Complainant requests that the Respondent be required to replace all damaged hardware equipment.  In addition, Complainant requests that it be compensated by the Respondent in the amount of $50,000 for each day of business that its service has been inoperative.

On January 20, 2016, Respondent filed and served a document entitled “Answer,” (answer) wherein it both provides its responses to the allegations in the formal complaint and requests dismissal of the complaint.[footnoteRef:1]  The answer was not accompanied by a notice to plead associated with Respondent’s motion to dismiss.   [1:  	In its introductory paragraph, Respondent refers to the document as its “Answer to Complaint and Motion to Dismiss.”] 

In its answer, Respondent asserts that the Complainant is bound by the terms and conditions of a previously-executed Service Agreement that prohibits Complainant from seeking, among other things, damages from loss of revenue or profits.  It seeks dismissal of the complaint of the basis that the Commission lacks authority to decide whether a utility should pay customers for loss or damages.  As explained further below, I will treat Respondent’s motion to dismiss as a preliminary objection (PO), which I will grant in part and deny in part.

DISCUSSION

The Complainant avers, in relevant part, that its voice service was out for over two business days.  It requests that all damaged facilities be replaced and that it be compensated in the amount of $50,000 for each business day that service was out.  Respondent seeks dismissal of the complaint on the basis that the Commission lacks subject matter jurisdiction in this matter because it does not have the authority to order a utility to pay monetary damages to a customer.  This asserted ground for dismissal should have been styled a PO under the Commission’s regulations and, as noted above, will be treated as such for purposes of disposition thereof.[footnoteRef:2] [2:  	A presiding office may disregard an error or defect of procedure that does not affect the substantive rights of the parties.  52 Pa.Code §1.2(a).] 


Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of POs.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.
* * *
52 Pa. Code § 5.101(a).  

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa.Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  This Commission has discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact.  When the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. V. PUC, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. PUC, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).

POs in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa.Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

In disposing of POs, the Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).

To the extent that Complainant is seeking to be compensated for loss of business during the time its service was out, Respondent is correct that this Commission lacks authority to award or order the payment of compensatory damages.  See Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  Although this Commission has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, it has only the powers and authority granted to it by the General Assembly in the Public Utility Code, which do not include the authority to award damages.  See In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Terminato v. Pa. National Insurance Company, 645 A. 2d 1287 (Pa. 1994).  Therefore, the POs shall be granted in part and the Complainant’s request for compensatory damages shall be stricken as impertinent matter.

Complainant also alleges, however, that its service was out for several business days.  The Respondent denied this allegation in its answer.  In disposing of POs, the well pled material facts in the complaint must be presumed to be true in order to determine whether recovery is possible.  

66 Pa. C.S. §1501 provides that public utilities have a duty to furnish and maintain adequate, efficient, safe and reasonable service and facilities, and to make all such repairs, changes alterations, substitutions, extensions and improvements in or to such service and facilities as are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  The averment of an extended service outage, if proven true, could, depending upon the circumstances, constitute unreasonable service in violation of the Public Utility Code or Commission regulations, and the Complainant should be given an opportunity to prove such allegation at a hearing.  Accordingly, the POs will be denied to the extent they seek complete dismissal of the complaint.  A violation of Section 1501 could result in a civil penalty against Respondent pursuant to 66 Pa.C.S. §3301.  

Complainant is advised that it bears the burden of proving at a hearing that the Respondent violated the Public Utility Code or Commission regulation or order, and that it will not be awarded monetary compensation even if it proves its case.  A civil penalty, if any, assessed against Respondent will be paid to the Commonwealth’s General Fund.  66 Pa.C.S. § 3301.  If Complainant wants to pursue a claim of monetary damages against Respondent, it must do so before either a District Magistrate or the Courts of Common Pleas. 

Complainant is further advised that, under the Commission’s regulations, corporations must be represented at a hearing by an attorney licensed to practice law in Pennsylvania or otherwise permitted to represent a party in accordance with the Pennsylvania Bar Association Rules.  A corporation may not be represented at a hearing by a non-attorney.

Having concluded that the Complainant is entitled to a hearing to provide an opportunity to further present its argument of unreasonable service, I believe it will be prudent to first give the parties an opportunity, in light of this Order, to attempt to resolve this matter informally, before proceeding to a formal hearing.  I therefore direct that this matter be referred to the Commission’s Mediation Unit for mediation review.

In sum, Windstream’s POs are granted insofar as they seek to bar consideration of the issue of monetary damages, and denied insofar as they seek dismissal of the complaint entirely.


ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by Windstream Communications, Inc. are hereby granted in part and denied in part.

2.	That the request for relief seeking monetary damages set forth in the Formal Complaint of Miller Edge, Inc. filed at Docket No. C-2015-2522053 is stricken.  

3.	That the remaining matter be and hereby is referred to the Commission’s Mediation Unit for mediation review.


Date:  March 23, 2016				____________________________
							Steven K. Haas
							Administrative Law Judge
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