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INTERIM ORDER
GRANTING IN PART AND DENYING IN PART THE MOTION TO DISMISS OBJECTIONS AND COMPEL ANSWERS TO INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS PROPOUNDED BY DUQUESNE LIGHT COMPANY ON WHEMCO-STEEL CASTINGS, INC., SETS IV AND V
     
On December 23, 2014, Whemco-Steel Castings, Inc., (Complainant or Whemco) filed a formal complaint against Duquesne Light Company, (Respondent, Company, Duquesne or Duquesne Light) averring, inter alia, that Complainant paid substantially in excess of what it should have paid to Respondent for electric distribution service provided from January 2011 through April 2014.  Whemco alleges that Duquesne wrongfully terminated, for Rate L customers, a distribution-rate discount contained in Rider No. 5 (Rider No. 5 or Rider 5) of Duquesne’s then-prevailing and Commission approved retail electric service tariff as a result of the improper implementation of a settlement of the Default Service Proceeding that covered the period January 1, 2008 through December 31, 2010.

 
As relief, Whemco seeks, among other things, a refund from Duquesne under Section 1312 of the Public Utility Code (“Code”) in the amount of $2,480,374.16, plus interest on all unpaid amounts.  On January 21, 2015, Respondent filed an answer and new matter to the formal complaint, denying that Complainant has over paid Respondent for electric distribution service provided from January 2011 through April 2014.  Respondent raises various affirmative defenses in its new matter.  On February 10, 2015, Complainant filed a reply to new matter of Respondent.



On February 23, 2016, Duquesne served Interrogatories and Requests for Production of Documents upon Whemco in Set IV and Set V, specifically all or portions of Set IV No. 11 and Set V Nos. 9, 19 and 26 (collectively, Disputed Discovery).


Whemco filed timely objections to the Disputed Discovery on March 3, 2016 (Objections).    

  
On March 14, 2016, Duquesne Light filed its Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company on Whemco-Steel Castings, Inc., Sets IV and V (Motion).  Duquesne Light seeks to compel Whemco to fully answer Question 11 of Duquesne Light’s Set IV Interrogatories and Questions 9, 19 and 26 of Duquesne Light’s Set V Interrogatories.  


On March 18, 2016, Whemco filed its Answers to the Motion.

The Disputed Discovery subject to the Objections, along with Whemco’s responses thereto, are set forth below:


Set IV  Question 11

Did Ms. Polacek, including the expert witness hired by Ms. Polacek, her firm, or her clients, review the impact of the rates in the 2010 base rate case at Docket No. R-2010-2179522 on Rate L customers?  If yes,

a. Fully explain what analysis was conducted.

b. Provide a copy of all analyses.

c. Did Ms. Polacek or the consultant consider the impact of the elimination of Rider No. 5 – Time of Day Discounts on Rate L customers?

d. Did Ms. Polacek or her consultant prepare any documents related to Rider No. 5 – Time of Day Discounts during the time between when the 2010 base rate case was filed and when the compliance filing was approved by the Commission?  If yes, provide a copy of all such documents.

Objection:  Whemco believes this interrogatory, addressed to its expert witness Pamela Polacek, is objectionable on at least the following bases: (i) it is irrelevant and beyond the scope of Ms. Polacek’s Direct Testimony which does not address or even mention the 2010 Duquesne base rate case; (ii) Whemco was not represented by Ms. Polacek in the 2010 Duquesne base rate case and did not participate in that case either individually or as a member of a large customer coalition; (iii) Duquesne already has in its possession the testimony of the consultant (i.e., Mr. Baudino) in the 2010 base rate case, which contains the extent of the analysis submitted in that proceeding and which did not address the Rider No. 5 discount; (iv) Ms. Polacek has no way of determining what the consultant for the non-Whemco clients she represented in the 2010 Duquesne base rate case may have reviewed other than what is referenced in Mr. Baudino’s prepared testimony; (v) Ms. Polacek’s analysis and that of her consultant was in the course of her legal representation of parties not in this proceeding and she is under no obligation to reveal such privileged and confidential information; (vi) because the Rider No. 5 discount had already been eliminated in the 2007 DSP IV proceeding before the 2010 base rate case had been filed, the Rider No. 5 discount was not an issue in the 2010 Duquesne base rate case.  

Whemco asserts  that the elimination of the Rider No. 5 discount occurred in the 2007 DSP IV proceeding and by Duquesne’s own admission was not an issue in the 2010 base rate proceeding.  Whemco asserts Ms. Polacek has already confirmed in prior discovery that she was unaware of the elimination of the Rider No. 5 discount for large customers until the December 2010 timeframe and unaware of any analysis that Rider No. 5 may have been unlawfully eliminated until the December 2014 timeframe, both of which occurred after the litigation of the Duquesne 2010 base rate case.   

Whemco further assserts that the scope of discovery in Commission proceedings is neither unbounded nor completely open-ended.  On the contrary, under 52 Pa. Code § 5.321 discovery must be “relevant to the subject matter involved in the pending action…”  According to Whemco, the details relating to rate adjustments that may or may not have taken place in a 2010 Duquesne base rate case that Ms. Polacek is not addressing in her Direct Testimony in this proceeding and for which Whemco was not even a party are not relevant to this proceeding under any reasonable interpretation of 52 Pa. Code § 5.321 and are not reasonably calculated to lead to the discovery of admissible evidence.

Duquesne asserts the question seeks to ascertain Ms. Polacek’s level of review of the rates in Duquesne Light’s 2010 base rate case at Docket No. R-2010-2179522, in which she participated.  Ms. Polacek has also testified in the instant case as to the elimination of Rider No. 5.  (Whemco Statement No. 2 at pp. 4-5).  Duquesne points out that, although the elimination of Rider No. 5 was approved effective January 1, 2011, in Duquesne Light’s 2007 Default Service Proceeding, Rider No. 5 was still in effect at the time that the rate case was filed.  Further, in the base rate case, the Commission opened an investigation into all of Duquesne Light’s rates, including its then existing rates, which included Rider No. 5.  Order Suspending Proposed Tariff Supplement and Initiating Investigation, Docket No. R-2010-2179522, (Order entered September 16, 2010).  Duquesne contends that the elimination of Rider No. 5 became a Commission-made rate effective April 21, 2011, with the effective date of rates under the Commission’s Order in Duquesne Light’s 2010 base rate proceeding.
  Whemco disputes this contention.  Therefore, Duquesne argues the extent of any review and/or analysis Ms. Polacek or her consultants undertook of the proposed rates in Duquesne Light’s 2010 base rate case, including with respect to the impact of the elimination of Rider No. 5 on Rate L customers and how such customers could have mitigated that elimination by participation in the 2010 rate case, is a relevant issue in this proceeding.  

Whemco argues that, to the extent Ms. Polacek actively represented other non-Whemco clients in the 2010 rate case, answering Set IV No. 11 could result in her waiving the attorney-client privilege running in favor of those other clients.  This is certainly an issue that Whemco should have considered in making its determination to utilize the testimony of Ms. Polacek, under the circumstances. 


Whemco asserts that any “analysis” Ms. Polacek did on the 2010 base rate impacts on Rate L customers would have been on behalf of other non-Whemco clients and communicated to them in her capacity as their legal counsel.  Whemco further argues, to the extent Ms. Polacek has any information about the review process engaged in by the consultant used in the Duquesne 2010 rate case and not publically disclosed in the consultant’s filed testimony or otherwise in that proceeding, that information would have similarly been communicated to Ms. Polack’s non-Whemco clients and subject to the attorney-client privilege between Ms. Polacek and those clients.

Discussion


There is little doubt that the Commission’s regulations are intended to encourage discovery.  Discovery can only be undertaken with respect to matters that are not privileged and which are “relevant to the subject matter involved in the pending action …”
  52 Pa.Code § 5.321(c).  The Pennsylvania courts have said that “[e]vidence is relevant, if it tends to make a fact at issue more or less probable.”  LaVerne R. Martin v. Larry Soblotney, 502 418, 466 A. 2d 1022, 1034 (Pa. 1983).


The Commission's regulations at 52 Pa.Code § 5.321(c) define the scope of permissible discovery as follows:

(c)  Scope.  Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter.  It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.


The scope of permissible discovery in Commission proceedings is governed by the Commission’s rules at 52 Pa.Code § 5.321.  The presiding officer in any proceeding has broad discretion regarding the scope of discovery.  52 Pa.Code § 5.321(b) specifically gives the presiding officer the authority to “vary provisions of this subchapter as justice requires.”  



The Commission generally provides wide latitude in discovery matters.  See Pa. Pub. Util. Comm’n v. The Peoples Natural Gas Co., 62 Pa. PUC 56 (Order Entered Aug. 26, 1986); Pa. Pub. Util. Comm’n v. Equitable Gas Co., 61 Pa. PUC 468 (Order Entered May 16, 1986).


Pursuant to 52 Pa.Code § 5.321(c), discovery is permitted when the information sought relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  

The interrogatory is relevant to the instant proceeding and the interrogatory is likely to lead to the discovery of admissible evidence. 


I disagree with Whemco’s assertion that the interrogatory is objectionable on the basis that Ms. Polacek’s direct testimony does not specifically contain information regarding the 2010 base rate case.  Duquesne argues that whether Ms. Polacek’s direct testimony contains information related to Duquesne Light’s 2010 base rate case is irrelevant because the topics addressed in Duquesne Light’s 2010 base rate proceeding are an issue in this case.  No authority was presented to support Whemco’s position that Duquesne Light is restricted in its discovery to issues raised by Ms. Polacek’s testimony, under the circumstances presented in this case.    Duquesne Light argues that the elimination of Rider No. 5 became a Commission-made rate upon the effective date of new rates in the 2010 base rate case.  In addition, Duquesne points out that Whemco Witness Robert Rosenthal testified regarding his opinion of the effects of the 2010 base rate case and whether it addressed the elimination of Rider No. 5.  (Whemco Statement No.  3 at pp. 9-11).  Duquesne asserts Ms. Polacek participated in the 2010 base rate case and may have relevant, first-hand knowledge on these issues.   




Duquesne argues Question No. 11 does not seek privileged information.  According to Duquesne, Ms. Polacek was not legal counsel for Whemco in the 2010 base rate case, and Whemco did not participate in that proceeding.  Therefore, Duquesne argues, no privileged relationship existed between Ms. Polacek and Whemco with respect to the 2010 base rate case, and Whemco cannot claim privilege for the information sought.  


Although I agree with Duquesne Light that the information sought in this interrogatory is discoverable, and that Whemco may not technically assert the privilege in this instance, I am unable to compel the witness, Ms. Polacek, to disclose requested privileged information in this proceeding.  In a civil matter, counsel shall not be competent or permitted to testify to confidential communications made to him by his client, nor shall the client be compelled to disclose the same, unless in either case this privilege is waived upon the trial by the client.
  Accordingly, the interrogatory is proper and a response is appropriate to the extent that the response does not contain privileged information or such privileged or otherwise protected information is properly redacted.


Duquesne Light has demonstrated that the information sought in Set IV Question 11 is relevant to the subject matter involved in the pending action to the extent that the information is not privileged.  Accordingly, such information is directly relevant to the issues presented by this proceeding and is a proper subject of discovery.  


Set V  Question 9

Provide copies of all documents in Whemco’s possession addressing the subject of cost differential between different shifts for Whemco’s facilities, including Whemco’s affiliated production facilities.

Objection:  This question is over broad since it relates to and seeks all documents addressing the subject of cost differentials between different shifts for Whemco’s facilities, has no time period specified and purports to cover facilities other than the Whemco’s Midland facility (i.e., the only facility impacted by and the subject of the complaint in this proceeding).  These other facilities are completely unrelated and irrelevant to the subject matter of this proceeding and are not reasonably calculated to lead to the discovery of admissible evidence.  52 Pa. Code § 5.321.  Nor has Duquesne offered any explanation or rationale for the necessity or relevancy of this question after Whemco provided informal objections to this interrogatory.  Given the unreasonable breadth of this interrogatory, it would require Whemco to engage in and conduct an unreasonable investigation in violation of the limitations on discovery specified in 52 Pa. Code § 5.361.


Whemco asserts this interrogatory is irrelevant to the issues in this case and overbroad. Whemco further asserts that it has already provided to Duquesne in response to other interrogatories the shift differential for the Midland facility, the plant at issue in this case.              Whemco further asserts there is absolutely no time frame to bound the request for “all documents”, making this interrogatory clearly overbroad and unreasonable.  Whemco argues that despite its earlier Objections, no effort was made by Duquesne to reasonably limit the scope and duration of the question, which seeks “all documents.”  


Duquesne Light avers that Question No. 9 is not overbroad.  According to Duquesne Light, Mr. Rosenthal has testified that Whemco moved its operations to on-peak hours, and Duquesne Light is entitled to discover information directly related to this testimony.  As section 5.361 prohibits only those requests that are unreasonably burdensome, Duquesne argues that producing information that is within Whemco’s possession and that directly relates to issues raised in Whemco’s direct testimony would not create an undue burden on Whemco.  

Discussion

This question is overbroad since it relates to and seeks all documents addressing the subject of cost differentials between different shifts for Whemco’s facilities, with no limitation as to the time period which is the subject of the request.  Accordingly, as presently written, this interrogatory is overbroad and therefore would place an unreasonable burden on Whemco to search for documents that are unbounded as to the date or time period related to the request.

Although it appears that the information sought in its request may be relevant to the subject matter involved in the pending action, the interrogatory is overbroad.   


Set V  Question 19


With respect to your response to Interrogatory No. II – 6, please explain how 
Whemco became “aware generally of a possible legal claim in the Fall of 2013”?


a.
Identify each and every step Whemco took in 2014 to “assess” the 
claim?


Objection:  Whemco has already advised Duquesne that around the Fall of 2013 Whemco had requested Buchanan Ingersoll & Rooney to review the issue of the elimination of the Rider No. 5 Discount.  The specific “assessment” and related “steps” made by Whemco with respect to a possible legal claim against Duquesne are subject to the attorney client privilege and attorney work-product doctrine and not discoverable.

Regarding subpart (a), Whemco objects to Duquesne’s efforts to address the assessment of a legal claim against Duquesne. Whemco argues the determination of a “legal claim” is a “legal” conclusion that can only be provided by a lawyer, and any attorney assessing a legal claim is providing attorney-client privilege, and work product protected, information to the client.    

Duquesne Light argues that the information sought by Duquesne Light is not protected by the attorney-client privilege.  Question No. 19 seeks to determine the steps Whemco, not Whemco’s attorneys, took to assess the possible legal claim related to the elimination of Rider No. 5.  Duquesne Light asserts the question does not ask for any specific information related to the content of Whemco’s discussions with its attorneys.  Rather, the question is limited to what steps Whemco took in order to determine whether to pursue a possible legal claim.  The attorney-client privilege, Duquesne asserts, does not extend to general information regarding the actions Whemco took to assess the potential claim. 

Discussion

The attorney-client privilege protects confidential communications made to the attorney for the client, pursuant to 42 Pa. C.S. Section 5928.    


The request, as written, does not ask for any privileged information related to the content of Whemco’s discussions with its attorneys.  The question seeks an identification of the steps Whemco took in order to determine whether to pursue a possible legal claim.  Whemco has failed to establish that the question seeks privileged information or that the interrogatory, as written, requests the disclosure of any privileged information.  Under the circumstances, the interrogatory can be properly answered by Whemco without disclosing privileged information. 


Set V  Question 26


Does Whemco prepare written business forecasts as referenced in Slingluff Deposition Exhibit No. 3?

a. If the answer to the preceding interrogatory is in the affirmative, 
produce all business forecasts for the years 2009 – 2013.


Objection:  This interrogatory is over broad to the extent it seeks Whemco’s business forecasts for any period other than the time in which Rule 4 and related discussions were under way between Whemco and Duquesne in 2011-2012.  All other forecasts are irrelevant to this proceeding.  Duquesne has not offered any explanation or rationale for the necessity or relevancy of this information after Whemco provided its informal objections to this interrogatory.  The scope of discovery in Commission proceedings is neither unbounded nor completely open-ended.  On the contrary, under 52 Pa. Code § 5.321 discovery must be “relevant to the subject matter involved in the pending action…”  The requested forecasts for years other than 2011-2012 are not relevant to the issues in this proceeding or any reasonable defense. 


Whemco argues it has already answered a portion of this interrogatory by having provided to Duquesne its business plans (under the existing protective order in this proceeding) for years 2011 and 2012.  Whemco asserts these particular years span the time period when the parties were attempting to resolve the economic impacts on Whemco resulting from the improper and unlawful elimination in Duquesne’s 2007 DSP IV case of the Rider No. 5 discount applicable to Rate L customers like Whemco.  Whemco argues that these two business forecasts contain proprietary and confidential business information that Whemco is justifiably reluctant to release to the public, actual or potential competitors, etc. 


To the extent this interrogatory seeks other years’ business forecasts (e.g. 2009, 2010 and 2013), Whemco argues they are not relevant to the issues in the proceeding.  Whemco asserts it was not even aware that the Rider No. 5 discount for Rate L was eliminated until December 2010, approximately three weeks before the discount ended as of January 1, 2011.  Business forecasts for years 2009 and 2010 are not related to the claims in this case at all.  Similarly, the 2013 business forecast relates to a time period after the parties were attempting to address the impact on Whemco resulting from the elimination of the Rider No. 5 discount for Rate L customers.


Whemco concludes there is no reason to compel discovery on highly proprietary and confidential plans that have no relevance to the issues in this case.


Duquesne asserts that Mr. Slingluff has referenced Whemco’s “business forecasts” in relation to a possible Rule 4 contract.  (Slingluff Deposition Tr. at pp. 22-23, Ex. 3).  According to Duquesne, Question No. 29 requests information related to the business forecasts referenced by Mr. Slingluff and seeks to discern the content of these forecasts.  Duquesne argues this information is directly relevant to Mr. Slingluff’s assertions regarding the relationship between Whemco’s business forecasts and the possibility of a Rule 4 contract and is likely to lead to the discovery of admissible evidence. 


Duquesne Light also disagrees that Question No. 29 is overbroad and argues the request would not require an unduly burdensome investigation.  

Discussion

Duquesne asserts that Mr. Slingluff has referenced Whemco’s “business forecasts” in relation to a possible Rule 4 contract.  (Slingluff Deposition Tr. at pp. 22-23, Ex. 3).  According to Duquesne, Question No. 29 requests information related to the business forecasts referenced by Mr. Slingluff and seeks to discern the content of these forecasts.  Duquesne argues this information is directly relevant to Mr. Slingluff’s assertions regarding the relationship between Whemco’s business forecasts and the possibility of a Rule 4 contract and is likely to lead to the discovery of admissible evidence. 


Duquesne Light has not provided a sufficient argument to compel the production of the 2013 business forecast.  However, the 2009 and 2010 business forecasts, as argued by Duquesne Light, appear reasonably calculated to lead to the discovery of admissible evidence and will be permitted.  

 
Furthermore, any party may seek additional protections from the Commission to designate the disputed information requested by Duquesne Light as confidential or proprietary pursuant to 52 Pa.Code § 5.365, as appropriate.     

THEREFORE,

IT IS ORDERED:
1. That the Motion To Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set IV Question 11 is granted to the extent that the responses are not subject to attorney-client privilege.  Whemco-Steel Castings, Inc., shall provide full and complete responses to Set IV Question 11 of the Discovery requests propounded by Duquesne Light Company within ten (10) days of the date of this Order.  However,  Respondent may properly redact any response or document in order to remove any privileged information from the response.  
2. That the Motion To Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set V Question 9 is denied.    
3. That the Motion To Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set V Question 19 is granted to the extent that the responses are not subject to attorney-client privilege.  Whemco-Steel Castings, Inc., shall provide full and complete responses to Set IV Question 11 of the Discovery requests propounded by Duquesne Light Company within ten (10) days of the date of this Order.  However,  Respondent may properly redact any response or document in order to remove any privileged information from the response.  
4. That the  Motion To Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set V Question 26 is granted in part and denied in part.  Whemco-Steel Castings, Inc., shall provide full and complete responses to Set V Question 26 of the Discovery requests propounded by Duquesne Light Company as it relates to the written business forecasts of Whemco for the years 2009 and 2010, within ten (10) days of the date of this Order.  The request to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents related to the written business forecasts of Whemco for the year 2013 is denied.  
	Date:  March 25, 2016
	

	
	Jeffrey A. Watson

Administrative Law Judge
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� 	Duquesne contends this is significant because Commission-made rates are not subject to refund.  See Cheltenham & Abington Sewage Co. v. Pa. Pub. Util. Comm’n, 344 Pa. 366, 25 A.2d 344, 338 (1942); Arizona Grocery Co. v. Atchison, Topeka & Santa Fe Railway Co., et al., 284 U.S. 370, 387-389 (January 4, 1932). 





____________________





�  	The Commission’s rules also indicate that discovery may be conducted with respect to matters that, although they may be inadmissible at hearing, may nevertheless be permitted as long as the information sought appears reasonably calculated to lead to discovery of admissible evidence.





____________________


� 	42  Pa.C.S. § 5928.
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