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	COMMONWEALTH OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY COMMISSION

P.O. BOX 3265, HARRISBURG, PA 17105-3265
	IN REPLY PLEASE REFER TO OUR FILE

Docket No.






April 5, 2016





C-2014-2443608
To:

Parties of Record at Docket No. C-2014-2443608
Re:
Petition of Norfolk Southern Railway Company for Issuance of a Protective Order; 


Docket No. C-2014-2443608

On February 26, 2016, Norfolk Southern Railway Company filed with the Pennsylvania Public Utility Commission a Petition for Issuance of a Protective Order (Petition).  The Petition seeks to protect from public release certain inspections and studies used in the proceeding at the above-referenced docket.  Norfolk Southern Railway Company served the Petition on all parties of record in accord with Commission regulations, 52 Pa. Code § 5.41 et seq.  Answers were due within 20 days on March 17, 2016.  No Party responded with an Answer contesting the requested relief, and no Party objected to the issuance of a Protective Order on the terms requested by Norfolk Southern Railway Company.  

The Petition cites Commission regulations and explains that public disclosure of bridge inspection reports, studies, or analyses could pose a danger to the safety or physical security of the bridge under investigation.  Petition at ¶ 8.  Furthermore, Norfolk Southern Railway Company asserts that confidentiality of bridge inspection reports/analyses promotes independent and critical analysis of bridges by engineering professionals without concern for liability in collateral proceedings.  Id.  

Legal Standard For Issuance of Protective Order 

The Commission will grant a protective order, which keeps information confidential, “when a party demonstrates that the potential harm to the party of providing the information would be substantial and that the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.”  52 Pa. Code § 5.365(a).    As to the scope of a protective order, the Commission shall apply the least restrictive means of limitation that still provides the necessary protection of certain information from disclosure.  Id.  Nevertheless, the party seeking to protect certain information also has the discretion to waive the confidential protection and disclose the information if it so chooses.   

Disposition


The Commission has an interest in obtaining independent analyses of the condition of bridges and crossings and ensuring public safety at rail crossings under our jurisdiction.  We find Norfolk Southern Railway Company assertions persuasive regarding the nondisclosure of the reports and analyses into the public record.  Therefore, we will grant the Petition and set forth the appropriate scope of the Protective Order.    


The Commission will limit the use of the inspection reports and in-depth load analyses to the sole purpose of determining the current condition of the subject structures; as such, those reports and analyses shall be under seal.  Parties and counsel receiving such information from Norfolk Southern Railway Company shall not provide these reports and analyses to any other person except as authorized by order of the Commission, a presiding officer, or written permission from Norfolk Southern Railway Company.  A party in violation of this Protective Order will be subject to sanctions by the Commission.  Upon completion of this proceeding, the reports and analyses shall be returned to Norfolk Southern Railway Company or destroyed, as evidenced by an affidavit by counsel.   


Accordingly, the Petition is granted subject to the following conditions: 

1.
Norfolk Southern Railway Company shall designate data or documents as constituting or containing confidential information by affixing a prominent and conspicuous CONFIDENTIAL stamp, typewritten, or printed designation on such data or individual documents.  Where only part of data compilations or multi-page documents constitutes or contains confidential information, Norfolk Southern Railway Company shall designate on the front cover or transmittal letter that the document contains such information and then will only mark as shown above the specific data or pages of the document that contain confidential information.

2.
Parties shall handle Norfolk Southern Railway Company confidential information pursuant to this Order.  Prior to providing confidential information to any person, Norfolk Southern Railway Company shall deliver a copy of this Order to such person within five (5) business days of a request for such information.  The requestor shall promptly deliver an executed Appendix A to Norfolk Southern Railway Company.  
3.
Upon receipt of Appendix A, Norfolk Southern Railway Company will provide the requested confidential information within five (5) business days.  No person entitled to receive or have access to confidential information shall use or disclose such information for purposes other than to determine the current condition of the structures at issue, to plan and/or carry out maintenance activities, and to determine if the condition of any of the structures warrants repair, rehabilitation, replacement, or removal.

4.
Confidential information shall be available only to those persons that complete, sign, and return Appendix A (attached) to Norfolk Southern Railway Company.  No other persons may have access to the confidential information except as authorized by order of the Commission, a presiding officer, or upon written authorization from Norfolk Southern Railway Company.  Any party other than Norfolk Southern Railway Company who discloses the confidential information to any person other than those persons that have agreed to Appendix A will be subject to sanctions by the Commission.

5.
Upon completion of this proceeding, including any administrative or judicial review, all copies of the confidential information shall be returned to Norfolk Southern Railway Company.  In the alternative, parties may provide an affidavit by counsel stating that the inspection reports and in-depth load rating analyses have been destroyed. 

6.
Any copy of Norfolk Southern Railway Company confidential information made part of the official record shall be placed under seal.


Pursuant to 52 Pa. Code §§ 1.31 and 5.44, any Party dissatisfied with the resolution of this matter may file a petition for reconsideration from actions of the staff with the Commission within twenty (20) days of the date of this letter or the resolution will be deemed a final action of the Commission.

Petitions for reconsideration from actions of the staff MUST include: (1) a written statement (divided into numbered paragraphs) outlining the reasons why the Commission should reconsider the staff action; (2) the above-referenced docket number; (3) the Party on whose behalf the petition for reconsideration is filed; (4) a certificate of service showing transmission of the petition for reconsideration to all parties of record; and (5) a verification with original signature in accordance with 52 Pa. Code § 1.36. 


Petitions for reconsideration from actions of the staff must be filed with the Secretary of the Pennsylvania Public Utility Commission either through eFiling or by hard copy addressed to Secretary, PA Public Utility Commission, P.O. Box 3265, Harrisburg, PA 17105-3265.  

The Parties are reminded that failure to comply with this Secretarial Letter or any order in this proceeding may result in an enforcement action seeking civil penalties and/or other sanctions pursuant to 66 Pa. C.S. § 3301.
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Sincerely,

Rosemary Chiavetta


Secretary

APPENDIX A

BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of Norfolk Southern Railway Company
:

For Issuance of a Protective Order


:

Docket No.







:

C-2014-2443608
TO WHOM IT MAY CONCERN:

The undersigned requests access to Norfolk Southern Railway Company confidential information and hereby acknowledges receipt of the Protective Order issued in the above-referenced docket that deals with the treatment of the Norfolk Southern Railway Company confidential information.  The undersigned understands, agrees to be bound by and comply with the terms and conditions of the Protective Order. 

	DATE
	
	SIGNATURE

PRINT NAME

ADDRESS

EMPLOYER
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