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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Dawood Ghauri (Complainant), filed on October 9, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Steven K. Hass, which was issued on September 25, 2015, in the above-captioned proceeding. PECO Energy Company (PECO) filed Replies to Exceptions on October 19, 2015. [footnoteRef:1]  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision. [1: 	On October 13, 2015, the Commission’s Secretary’s Bureau issued a letter to the Parties informing them that the Complainant’s timely-filed Exceptions did not contain a certificate of service or other indication that the Complainant served PECO with the Exceptions.  Thus, the Secretary’s Bureau enclosed a copy of the Exceptions and notified PECO that any Replies to Exceptions were due by October 26, 2015.] 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]
History of the Proceeding

On July 1, 2015, the Complainant filed a Formal Complaint (Complaint)[footnoteRef:2] against PECO alleging that PECO placed the unpaid balance of one of his tenants on his account after it discovered that another unit in the building was sharing the same meter.  According to the Complainant, the tenant tampered with the wiring in his building and this resulted in the shared meter condition.  The Complainant asserted that this occurred through no fault or negligence of his own.  The Complainant further asserted that he paid an electrician $650 to correct the problem.  As such, the Complainant argued that he should not be held responsible for the outstanding balance on his account.  Complaint at ¶¶ 4-5. [2:  	This Complaint is a timely appeal of an informal Bureau of Consumer Services (BCS) decision (Informal Decision), issued on June 1, 2015, at BCS Case No. 3289757.] 


On July 28, 2015, PECO filed an Answer and Preliminary Objections.  In its Preliminary Objections, PECO argued that pursuant to the Pennsylvania Public Utility Code (Code) at 66 Pa. C.S. §§ 1529.1 (a) and (c), and Pennsylvania case law interpreting this provision, public utilities are required to list the account, including any arrearages, in the name of the landlord if the presence of foreign load, [footnoteRef:3] in this case foreign wiring, is found at the property owner’s premises.  Therefore, PECO sought dismissal of the Complaint on the basis of legal insufficiency.  Preliminary Objections at 3-7. [3:  	The term “foreign load” refers to any consumption of utility service that is not directly related to a customer’s usage.  Discontinuance of Proposed Rulemaking Regarding Residential Accounts Containing Charges for Foreign Load, 52 Pa. Code §§ 55.201-55.207, Docket No. L-00990142 (Order entered October 7, 2005).] 


On August 13, 2015, the Complainant filed a response to PECO’s Preliminary Objections.

On September 25, 2015, the Commission issued ALJ Haas’s Initial Decision in which he granted PECO’s Preliminary Objections and dismissed the Complaint.

As previously noted, the Complainant filed Exceptions to the Initial Decision on October 9, 2015.  PECO filed Replies to Exceptions on October 19, 2015.

Background

In order to give context to the ALJ’s ruling, we shall summarize the Findings of Fact contained in his Initial Decision, in addition to pertinent facts contained in the Complaint and PECO’s Answer thereto.  

The Complainant, a resident of Huntington Valley, Pennsylvania, is the landlord of a rental property at the Service Address in Philadelphia.  In February of 2014, a tenant living on the first floor at the Service Address registered a high-bill complaint with PECO.  Upon visiting the Service Address to investigate this complaint, a PECO representative discovered a shared-wiring condition in which foreign wiring from the second floor at the Service Address was connected to the first floor breaker and panel.  Subsequent to this visit, PECO issued correspondence to the Complainant advising him of the discovery of foreign wiring at the Service Address.  Additionally, in accordance with applicable law, PECO established an account for the Complainant for the electric service at the Service Address and transferred the first floor tenant’s outstanding balance of $504.48 to the Complainant’s account because he is the landlord of the property at the Service Address.  I.D. at 3, PECO Answer at 2.

In August 2014, after PECO verified that the foreign-wiring condition had been corrected, PECO closed the Complainant’s account at the Service Address and transferred the account balance of $1,056.73, which included the arrearage accrued at the first floor unit of the Service Address for the time that the shared-wiring condition existed, to the Complainant’s active account at his Huntington Valley address.  I.D. at 3, PECO Answer at 2.  The Complainant opined that he should not be responsible for paying this account balance because he did not live at the Service Address, the shared‑wiring condition occurred through no fault of his own, and that he paid $650 to an electrician to correct the foreign-wiring condition.  I.D. at 2.

Discussion

Legal Standards

The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections, as follows:

§ 5.101. Preliminary objections.

(a) Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101.  Commission practice regarding preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Intervenors v. Equitable Gas Company, Docket No. C-00935435 (Order entered July 18, 1994).  When considering preliminary objections, the Commission must determine:

. . . whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

Dept. of Auditor General v. State Employees’ Retirement System, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003). 

In considering preliminary objections, the Commission may not rely upon the factual assertions of the moving party, but must accept as true for purposes of disposing of the preliminary objections all well-pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 507 Pa. 360, 490 A.2d 402 (1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in the light most favorable to the Complainant, and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors, supra.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.

ALJ’s Initial Decision

ALJ Haas made eight Findings of Fact and reached eleven Conclusions of Law.  I.D. at 3, 10-11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In his Initial Decision, ALJ Haas determined that based on Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, and the applicable court and Commission decisions, the Complainant failed to state a claim upon which relief can be granted. [footnoteRef:4]  Specifically, the ALJ found that PECO was required by law to list the tenant’s account in the Complainant’s name immediately upon the discovery of foreign load.  Therefore, the ALJ concluded that PECO’s actions to close the tenant’s account at the Service Address and transfer the account balance to the Complainant’s account were legally sound.  The ALJ noted that although her conclusion may seem harsh, the intent of the provisions outlined in Section 1529 of the Code is to prevent landlords from taking unfair advantage of their tenants.  In this regard, the ALJ explained that when a tenant’s meter registers foreign load, the Code places the burden on the landlord to pay the account balance, including any arrearages, of his tenant until the foreign load condition has been remedied.  As a result, the ALJ ruled that the Code requires that any arrearage amount that existed on the tenant’s account prior to when it was transferred to the Complainant’s account must remain with Complainant.  I.D. at 5-9. [4: 	 	In reaching his determination, the ALJ relied on the following decisions:  A-1 Realty v. Pa. PUC, 63 A.3d 480 (Pa. Cmwlth. 2013) (A-1 Realty), Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) (Ace Check Cashing), and Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997) (Santos). 
] 


Conversely, the ALJ noted that although the Complainant sought to have the arrearage transferred back to the tenant once the foreign load condition was corrected, no provision of law exists to support such a transfer.  The ALJ pointed out that to the extent that there are amounts in dispute, the Commission lacks jurisdiction to adjudicate disputes regarding the financial responsibilities of private parties, such as a landlord and his tenant.  In light of the above, the ALJ granted PECO’s Preliminary Objections and dismissed the Complaint.  I.D. at 9.

Exceptions and Replies to Exceptions

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, either expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corp. v.  Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Complainant’s Exceptions consist of a single type-written page in which he generally expresses his disagreement with the ALJ’s ruling.  The Complainant remains of the opinion that because he does not reside at the rental property, he should not be held responsible for the electric bills of his tenants.  The Complainant also excepts to ALJ Haas’s Conclusion of Law No. 10,[footnoteRef:5] which states that “[t]here is no provision in the law to support a transfer back of the arrearage.”  The Complainant alleges that the electricity theft that occurred was due, in part, to PECO not having placed adequate safeguards on its meters.  Therefore, the Complainant contends that PECO should be held partially responsible for the arrearage.  Further, the Complainant finds fault with the ALJ’s Conclusion of Law No. 11,[footnoteRef:6] in which the ALJ concluded that “[t]he Complainant failed to state a claim upon which relief can be granted.”  The Complainant restates his opinion that because he did not benefit from the foreign wiring, he should not be mandated to pay the associated bills.  Exc. at 1 [5: 	 	I.D. at 11.]  [6: 	 	Id.] 


PECO rejoins that the ALJ’s Initial Decision is well reasoned and should be upheld.  PECO notes that the Complainant, in his Exceptions, does not allege that PECO violated any provision of the Code or any Commission Regulation or Order, but instead simply states his disagreement with the ALJ’s decision and the provisions of the Code regarding foreign wiring.  PECO argues that the ALJ correctly determined that when a utility discovers foreign load at a rental property, the utility is required to transfer the tenant’s account, including any arrearages, into the landlord’s name.  Accordingly, PECO submits upon the discovery of foreign wiring in the instant case, it properly transferred the account of the tenant, including arrearages, into the Complainant’s name, consistent with Pennsylvania law.  PECO further submits that the ALJ correctly concluded that the Complainant’s case must be dismissed because the Complainant has not stated a claim upon which relief can be granted.  R. Exc. at 1-4.

Disposition

We shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Haas consistent with the following discussion.  As noted, supra, in considering preliminary objections, the Commission must view the Complaint in the light most favorable to the Complainant, and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  

As noted, Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, states the following:  

§ 1529.1.  Duty of owners of rental property.

[bookmark: IN;3][bookmark: SP;a83b000018c76](a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b)  History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

In interpreting the above cited provision, we have determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, supra, at 6; see also, Santos, supra.  We explained our foreign load policy in detail in Ace Check Cashing.  Specifically, we concluded that upon discovering foreign load, the utility must list the account, including any arrearages, in the landlord’s name and the landlord must assume the responsibility of paying the utility bills at the service address until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.  This rule applies even if the amount of usage attributable to foreign load is considered de minimis.  We also previously determined that we have no jurisdiction over disputes concerning the financial responsibilities of private parties, such as the landlord and tenant, and such matters are to be resolved in the Courts of Common Pleas.  Id. at 8.

The Commonwealth Court upheld a similar Commission decision involving foreign load.  1-A Realty v. PPL Electric Utilities Corp, Docket Nos. F-2010-2166554 and F-2010-2166976 (Order entered April 12, 2012) (1-A Realty), aff’d, 1-A Realty v. Pa. PUC, 63 A.3d 480 (Pa. Cmwlth. 2013).  In 1-A Realty, PPL transferred two tenant accounts to the owner of a mobile home park after determining that the tenants’ electric meters were registering foreign loads from communal street lights under a private agreement between the tenants and the owner.  The owner challenged the determination and the ALJ issued an initial decision denying the owner’s complaint.  We adopted the ALJ’s decision, concluding that Section 1529.1 of the Code requires a utility to list an account in the name of the owner of the premises upon learning of the existence of foreign load, and that this statutory requirement imposed on utilities is mandatory rather than discretionary.  1-A Realty, slip op. at 20.

A utility has an affirmative duty to investigate a foreign load complaint.  If, after investigation, the utility suspects a foreign load situation, the utility is required to transfer the account to the name of the owner.  Franckowiak v. PPL Electric Utilities Corp., 101 Pa. P.U.C. 630 (Order entered July 3, 2006).  In Franckowiak, we noted that the utility is not required to substantiate the foreign load because such a requirement would encourage dilatory behavior by a landlord and thwart the legislative intent of Section 1529.1 to encourage cooperation with a utility’s foreign wire inspections.  Id. 

In the matter before us, the Complainant does not dispute the ALJ’s finding that he is a landlord at the Service Address; nor does the Complainant make any claim that the ALJ erred in finding that PECO correctly determined the presence of foreign wiring at the Service Address.  Instead, as PECO correctly observed, the Complainant merely states his belief that he is not responsible for the outstanding account balance associated with the foreign wiring at the Service Address.  We find that the law is clear and has been applied consistently in similar, past proceedings involving foreign load.  Act 54 of 1993, as codified in Section 1529.1 of the Code, mandates that the owner of a rental property is responsible for the payment of all utility services provided to the property when the usage of several tenants is recorded on one meter.  Accordingly, we are not persuaded by the Complainant’s Exceptions that the ALJ erred in granting PECO’s preliminary objections or in finding that PECO complied with the Code and our prior decisions by placing the account balance in the Complainant’s name after discovering the presence of foreign load.  Therefore, we shall deny the Complainant’s contention that he is not responsible for the outstanding account balance associated with the Service Address.

We further concur with the ALJ’s finding that no such provision of law exists to support a transfer of the account arrearage back to the tenant after the correction of the foreign load condition.  As the ALJ correctly found, we do not have the jurisdiction to resolve this matter to the extent that the Complainant seeks recovery of this arrearage.  As noted, the Complainant must raise any such arguments before a Court of Common Pleas.

In light of the above discussion, we concur with the ALJ’s finding that the Complainant failed to state a claim upon which relief can be granted, as well as his decision to dismiss the Complaint.  Accordingly, the Complainant’s Exceptions are denied.

Conclusion

Based on the foregoing reasons, we shall deny the Complainant’s Exceptions and adopt the Initial Decision that grants PECO’s Preliminary Objections and dismisses the Complaint consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:


1. That the Exceptions of Dawood Ghauri that were filed on October 9, 2015, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Steven K. Hoss, issued on September 25, 2015, is adopted, consistent with this Opinion and Order.

3.	That the Complaint of Dawood Ghauri against PECO Energy Company, at Docket No. F-2015-2491526, is dismissed. 

4.	That this proceeding be marked closed.


[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary




(SEAL)

ORDER ADOPTED:  April 7, 2016 

[bookmark: _GoBack]ORDER ENTERED:  April 7, 2016
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