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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Alice Anderson (Complainant) on August 20, 2015, and on September 3, 2015, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued on August 14, 2015, in the above-captioned proceeding.[footnoteRef:1]  PECO Energy Company (PECO or the Company) filed Replies to Exceptions on September 14, 2015.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1:  	On August 27, 2015, and on September 4, 2015, the Commission issued Secretarial Letters to the Parties, stating that the Complainant’s timely filed Exceptions did not contain Certificates of Service or other indication that the Complainant served the PECO with the Exceptions.  Thus, a copy of the Exceptions was enclosed with the Secretarial Letters and PECO was notified that any Replies to Exceptions were due by September 14, 2015.] 


History of the Proceeding

On May 15, 2015, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO in which she alleged that PECO was threatening to terminate her service.  The Complainant stated that she is on the Respondent’s Customer Assistance Program (CAP) and is on disability.  For relief she requested a payment arrangement.

PECO filed an Answer with New Matter, with a Notice to Plead on May 26, 2015.  PECO admitted in its Answer that the Company provides electric service to the Complainant at the address shown on the Complaint, but denied all material allegations of fact within the Complaint.  Attached to the Answer was a document marked as Exhibit 1, which is a copy of the Complainant’s account history.  The Answer stated that the Complainant was initially enrolled in the Respondent’s CAP on May 20, 2006, and was re-enrolled in CAP on July 16, 2012.  According to PECO’s Answer, the Complainant’s next scheduled recertification date was on February 24, 2016.  The Answer further asserted that the Complainant’s entire outstanding account balance of $4,262.99 at that time was comprised entirely of CAP arrears, and as such, PECO averred that the Complainant is not entitled to a payment arrangement.  Answer at 3-4.

In its New Matter, PECO reiterated the assertions in its Answer that the Complainant is enrolled in the Company’s CAP and that her arrearages consist entirely of CAP arrears.  The New Matter asserted that pursuant to 66 Pa. C.S. § 1405(c), CAP arrearages are not subject to payment arrangements established by the Commission.  The New Matter requested that the Commission dismiss the Complaint.  Answer at 4-5.

On June 22, 2015, PECO filed a Motion for Judgment on the Pleadings (Motion), with a Notice to Plead.  In the Motion, PECO reiterated the assertions it made in the Answer with New Matter that the Complainant is enrolled in the Company’s CAP program and that her arrearages consist entirely of CAP arrears.  The Motion renewed the argument that pursuant to Section 2405(c) of the Public Utility Code (Code), 66 Pa. C.S. § 1405(c), CAP arrearages are not subject to payment agreements established by the Commission.  Motion at 1-2.  In addition, the Motion stated that the Complainant did not file an Answer to the New Matter and thus requested that the Commission deem the facts alleged in the New Matter as admitted, pursuant to the Commission’s Regulations at 52 Pa. Code § 5.63(b).  Motion at 2.

PECO argued in the Motion that there is no dispute as to the facts that the Complainant is enrolled in its CAP program, that the Complainant’s entire past due balance is CAP arrears and that the sole relief the Complainant seeks is a Commission-ordered payment arrangement.  According to PECO, Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), prohibits the Commission from ordering a payment arrangement on CAP arrearages, and accordingly, the Complainant failed to state a claim for which relief can be granted.  As such, PECO opined that the Commission cannot grant the relief that the Complainant seeks and  requested that the Commission dismiss the Complaint with prejudice, since there is no dispute as to any material facts and the Company is entitled to judgment as a matter of law.  Motion at 3.

By Initial Decision issued on August 14, 2015, ALJ Salapa granted PECO’s Motion for Judgment on the Pleadings and dismissed the Complaint.  As noted, supra, on August 20, 2015, the Complainant filed Exceptions to the Initial Decision.[footnoteRef:2]  On September 3, 2015, the Complainant filed additional Exceptions to the Initial Decision.[footnoteRef:3]  On September 14, 2015, PECO filed Replies to Exceptions. [2: 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainants are appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(c), in order to secure a just, speedy, and inexpensive determination.]  [3: 		We will consider both sets of Exceptions because they were filed within the requisite twenty-day time frame for filing Exceptions set forth in 52 Pa. Code § 5.533(a). ] 


Discussion

Legal Standards

This case is before us on a Motion for Judgment on the Pleadings filed by PECO.  Motions for summary judgment and judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings, depositions, and other documents show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).  Judgment on the pleadings should be granted only when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must view the record in the light most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. Ct. 1983).  In this proceeding, PECO bears the burden of demonstrating clearly that there is no genuine issue of material fact; however, as the non-moving party the Complainant must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. Ct. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978).

The provisions at 52 Pa. Code § 5.102 serve judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557 (Pa. Cmwlth. 1989).  

Additionally, the Commission has the authority to establish payment arrangements within the strict guidelines set forth in Section 1405(a) of the Code, 66 Pa. C.S. § 1405(a), which states:

(a)	General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

		66 Pa. C.S. § 1405(a).

However, the Commission has no authority to establish a payment arrangement where a customer is enrolled in a utility’s CAP, pursuant to 66 Pa. C.S. § 1405(c), which states as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

Section 1403 of the Code, 66 Pa. C.S. § 1403, defines a CAP as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

ALJ’s Initial Decision

		The ALJ made twelve Findings of Fact and reached seven Conclusions of Law.  I.D. at 4-5, 10-11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In discussing this case, the ALJ noted that the Complainant admitted to the facts in PECO’s New Matter by failing to answer the New Matter.  The ALJ noted that Section 5.63(b) of the Commission’s Regulations, 52 Pa. Code § 5.63(b), states that a party failing to file a timely reply to new matter may be deemed in default and the facts stated in the new matter may be deemed admitted.  Therefore, since the Complainant did not file an answer to PECO’s New Matter denying its factual allegations, the ALJ deemed the relevant allegations in PECO’s New Matter admitted pursuant to 52 Pa. Code § 5.63(b).  I.D. at 6, citing 52 Pa. Code § 5.63(b).

		The ALJ further acknowledged the following relevant facts alleged in PECO’s New Matter: (1) the Complainant has been enrolled in PECO’s CAP since May of 2006; (2) the Complainant was reenrolled in the CAP on July 16, 2012; (3) the Complainant’s next scheduled recertification date was February 24, 2016; (4) the Complainant has an outstanding account balance of $4,262.99; and (5) the Complainant’s entire balance of $4,262.99 consists solely of CAP arrearages.  The ALJ noted that although the Complainant is requesting that the Commission establish a payment arrangement based on the above undisputed facts, PECO is entitled to judgment as a matter of law pursuant to 66 Pa. C.S. §§ 1401-1418.  I.D. at 6. 

Additionally, the ALJ stated that since the Complainant is enrolled in PECO’s CAP program and her entire unpaid account balance consists of CAP arrearages, the Complainant is not eligible for a payment arrangement pursuant to 66 Pa. C.S. § 1405(c).  Furthermore, the ALJ noted that the Commission lacks the authority to establish a payment arrangement for the Complainant and, therefore, the Complaint should be denied.  I.D. at 7-8, citing Hill v. PECO Energy Co., Docket No. C-2012-2315524 (Final Order entered November 2, 2012).  

The ALJ further noted that the Commission has indicated in prior decisions that it disapproves granting motions dismissing complaints filed by pro se complainants.[footnoteRef:4]  According to the ALJ, in Carlock, Brown, and Richmond, the Commission indicated that a complaint filed by a pro se complainant should not be dismissed until the complainant has the opportunity to orally explain his or her position at a hearing.  The ALJ, however, noted that the complaints in Carlock, Brown, and Richmond did not involve the issue of the Commission’s authority to order a payment arrangement for CAP arrearages.  I.D. at 8. [4:  	 The ALJ cited to Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock); Brown v. PECO Energy Company, Docket No. C-2008-2055866 (Order entered May 29, 2009) (Brown); Richmond v. PECO Energy Company, Docket No. F-2010-2187305 (Order entered December 7, 2011) (Richmond).  ] 


Nonetheless, the ALJ stated that in Neibauer v. PECO Energy Company, Docket No. C-2010-2179572 (Order entered July 7, 2011) (Neibauer); Bearden v. PECO Energy Company, Docket No. F-2013-2393197 (Final Order entered April 1, 2014) (Bearden); White v. PECO Energy Company, Docket No. C-2014-2426792 (Final Order entered November 12, 2014) (White); and Anderson v. PECO Energy Company, Docket No. C-2014-2448561 (Final Order entered March 19, 2015) (Anderson), the Commission did grant motions for judgment on the pleadings and dismissed the complaints in circumstances similar to the current proceeding where the complaints raised the issue of the Commission’s authority to order a payment arrangement for CAP arrearages.  According to the ALJ, since the Complaint in this case raises the same issue as the complaints in Neibauer, Bearden, White, and Anderson, the Commission’s decisions in those cases are applicable to this case.   I.D. at 7-8.  Therefore, the ALJ granted PECO’s Motion and concluded that given the existing circumstances, conducting a hearing in the instant proceeding would be a fruitless exercise.  Id. at 9.

Next, the ALJ stated that it appeared that the Complainant has been using the Commission’s administrative processes to avoid paying for her utility service.  The ALJ noted that the Complainant had filed an informal complaint with the Bureau of Consumer Services on September 9, 2014, a Formal Complaint at Docket No. C-2014-2448561 on October 6, 2014, and the instant Formal Complaint on May 15, 2015.  The ALJ asserted that in each of these three proceedings, the Complainant requested a payment arrangement and that in each case the BCS, the Commission and he have ruled that the Commission lacks the authority to order a payment arrangement because her arrearages consist entirely of CAP arrearages.  According to the ALJ, using the Commission’s processes to avoid termination and avoid paying for utility service is an abuse of the Commission’s administrative processes and will not be countenanced.  The ALJ noted that the Commission previously barred consumer complainants from filing further complaints with the Commission in order to protect the interests of other ratepayers.  Seidenstricker v. Metropolitan Edison Co., Docket No. F-2008-2019388 (Order entered July 28, 2009), Thomas v The Peoples Natural Gas Co., Docket No. C-2009-2102194 (Order entered June 17, 2010), Mazza v. PECO Energy Co., Docket No. C-2012-2318472 (Order entered April 23, 2014).  The ALJ warned the Complainant to refrain from further misuse of the Commission’s processes or face the possibility of being barred from filing further complaints.  I.D. at 9-10.   

Exceptions and Replies

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In her Exceptions, the Complainant states that she does not agree with the ALJ’s Initial Decision.  She claims that she is disabled and only receives $733.00 per month from her SSI check and receives food stamps.  The Complainant avers that her bill is high because PECO refuses to take payments from an agency which is willing to help.  The complainant avers that her bill would be down if PECO would accept “LIHEAP and payments from other agencies.”  She also claims that she has been paying $100.00 or more every month and that she can only afford $100.00 or $120.00 per month.  The Complainant requests the opportunity to see a judge and requests that she be treated fairly.  The Complainant further requests a reasonable payment plan that fits her income.  According to the Complainant, the ALJ’s Initial Decision is unfair and she needs to see a judge.  Exc. at 1-2.

In her second set of Exceptions (Exc. No. 2), the Complainant reiterates that she is on disability, receives $733.00 per month, and that she needs to see a judge.  The Complainant alleges that her landlord was paying the electric bill for her residence but when he stopped paying it, the bill was put in her name.  According to the Complainant, the bill was high when it was switched to her name but she thought the back bill would go to him not her.  She further asserts that last year she received a crisis grant of $1,000 but PECO denied it.  The Complainant avers that she can only afford to pay so much and is supposed to be on the CAP program.  She asserts that she told PECO she would pay her CAP bill of $70.00 per month and add $10.00 per month to the bill to pay the back bill.  The Complainant states that she made a huge mistake by putting the bill in her name.  She further asserts that PECO should go after her landlord not her.  Exc. No. 2 at 1-3.

In reply, PECO states that the Complainant’s Exceptions raise new allegations that were never pled in her Complaint.  PECO states that the ALJ could not consider her allegations concerning her Crisis and LIHEAP grants because she did not mention them within her Complaint.  PECO asserts that the only issue before the ALJ when he dismissed the Complainant’s case on the Company’s Motion for Judgment on the Pleadings was her request for a payment arrangement.  According to PECO, even if the Complainant were permitted to speak to a judge at a hearing, her current balance is comprised entirely of CAP arrears and pursuant to 66 Pa. C.S. § 1405(c), the ALJ could not provide her the relief she requested.  As such, PECO avers that the Complainant’s Exceptions raising new allegations do not provide a basis to overturn the ALJ’s Initial Decision.  R. Exc. at 1-2.

Next, PECO notes that the Complainant states in her Exceptions that she is disabled and takes medications.  PECO submits that while the Complainant may have a medical condition, the ALJ was not required to consider the Complainant’s medical circumstances in determining whether she is entitled to a payment agreement.  PECO reiterates that the Complainant’s entire balance at issue is comprised of CAP arrears and that the ALJ is not permitted to issue a payment agreement on her balance.  Therefore, PECO opines that the Complainant’s Exceptions are not a basis to overturn the ALJ’s Initial Decision.  R. Exc. at 2.

Lastly, PECO asserts that despite the Complainant’s personal circumstances, the fact is that the outstanding balance on her account is comprised entirely of CAP arrears; therefore, pursuant to 66 Pa. C.S. § 1405(c), the Commission cannot issue a payment arrangement.  R. Exc. at 3, citing 66 Pa. C.S. § 1405(c).  PECO further avers that the Complainant was served with a copy of PECO’s Motion and was afforded ample opportunity to respond to the Motion but failed to do so.  PECO argues that in a situation where a question presented to the Commission is one of law, there is no reason to hold a hearing.  R. Exc. at 3, citing White Oak Borough Authority v. Pa. PUC, 103 A.2d 502 (Pa. Super. Ct. 1954).  According to PECO, the Commission has the discretion to dismiss a complaint without a hearing if such a hearing is not necessary in the public interest.  R. Exc. at 3, citing 66 Pa. C.S. § 703(b) and 52 Pa. Code § 5.21(d).  Further, PECO asserts that a hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy and discretion.[footnoteRef:5]  Therefore, PECO asserts that a hearing is not necessary in the instant proceeding and requests that the Commission uphold the ALJ’s Initial Decision.  R. Exc. at 3-4. [5:  	 PECO cited to Dee-Dee Cab, Inc. v. Pa. PUC, 817 A.2d 593 (Pa. Cmwlth. 2003); Edan Transportation Corp. v. Pa. PUC, 623 A.2d 6 (Pa. Cmwlth. 1993); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 548 (Pa. Cmwlth. 1989).] 


Disposition

Based upon our review and consideration of the record and the Complainant’s Exceptions, we concur with the ALJ that when viewing the factual averments in the Complaint and the admitted facts in the new Matter together, there is no genuine issue as to a material fact.  The undisputed facts indicate that the entire outstanding balance on the Complainant’s account is comprised of CAP arrears.  Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), clearly states that CAP rates “shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the [C]ommission.”  Therefore, we find that pursuant to Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), the Complainant is not entitled to a Commission-issued payment arrangement, as all of her outstanding balance is comprised of CAP arrears.  Furthermore, we agree with PECO that despite the Complainant’s medical condition her entire outstanding balance is still comprised of CAP arrears and, therefore, she is not entitled to a Commission-issued payment arrangement pursuant to Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c).  Accordingly, and consistent with the ALJ’s rationale, because we cannot provide the Complainant with a Commission-issued payment arrangement, conducting a hearing in the instant proceeding would be a fruitless exercise and is not necessary in the public interest under Section 703(b) of the Code, 66 Pa. C.S. § 703(b).

Additionally, because the Complainant is raising issues regarding the application of LIHEAP grants for the first time in her Exceptions, we will not consider these issues herein.  We have previously held that in the interest of judicial economy, we will not grant exceptions or reconsideration when the party failed to raise an argument earlier in the proceeding.  See, e.g., Hess v. Pa. PUC, 107 A.3d 246, 265-266 (Pa. Cmwlth. 2014); Pa. PUC v. York Cab, Inc., Docket No. C-2010-2212946 (Order entered April 18, 2013), at 5; Generic Investigation Regarding Transportation Assessments, Docket No. I-2008-2022003 (Order entered August 26, 2008), at 8.

Moreover, we find that the ALJ’s granting of PECO’s Motion was proper even though Ms. Anderson is a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  However, there are some cases, such as this one, where we find that a hearing would not enable the Complainant to better explain her position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to provide the relief the Complainant is seeking.  See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  Accordingly, we shall deny the Complainant’s Exceptions and adopt the Initial Decision that dismisses the Complaint.

Conclusion

		Based on our review of the record and the applicable law, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

		1.	That the Exceptions of Alice Anderson, filed on August 20, 2015, and on September 3, 2015, to the Initial Decision of Administrative Law Judge David A. Salapa are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge David A. Salapa, issued August 14, 2015, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Alice Anderson on May 15, 2015, against PECO Energy Company at Docket No. C-2015-2483433 is dismissed, consistent with this Opinion and Order.
 
		4.	That the proceeding docketed at C-2015-2483433 be marked closed. 

							BY THE COMMISSION,
[image: ]
[bookmark: _GoBack]


							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  April 7, 2016 

ORDER ENTERED:  April 7, 2016
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