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Ruth Mathieu-Alce								     F-2015-2473661

          v.

Philadelphia Gas Works

OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) [footnoteRef:1] of Ruth Mathieu-Alce[footnoteRef:2] (Complainant) filed on November 17, 2015, concerning the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, issued on October 22, 2015.  The Initial Decision became final without further action of the Commission on November 12, 2015,[footnoteRef:3] pursuant to 66 Pa. C.S. § 332(h), when no exceptions were filed prior to the scheduled deadline.  On November 30, 2015, Philadelphia Gas Works (PGW or Company) filed its Answer to the Petition (Answer).  On December 3, 2015, the Complainant filed a Response to the Answer.[footnoteRef:4]  For the reasons stated below, we shall deny the Complainant’s Petition and adopt the Initial Decision as discussed herein.  [1: 		It is noted that the Complainant intended her filing as Exceptions to the Initial Decision.  But since it was not timely filed, we will treat it as a Petition for Reconsideration, and Reply Exceptions will be treated as an Answer to the Petition for Reconsideration.]  [2: 	 	The Complainant’s name was originally misspelled in the caption at this docket as Ruth Mathieu-Alec.  The correct spelling of the Complainant’s name, Ruth Mathieu-Alce, will be used throughout this Opinion and Order.]  [3: 	 	The Commission provided a twenty-day period for the Parties to file Exceptions, on or before November 11, 2015.  However, because November 11, 2015, was a public holiday, the scheduled deadline for filing Exceptions was November 12, 2015.]  [4:  	In regard to Formal Proceedings, our Regulations at 52 Pa. Code §§ 5.571 and 5.572 allow for the filing of a Petition and an Answer.  However, there is no provision in our Regulations that allows a party to file a Response to an Answer.  Consequently, we will not consider the Complainant’s Response to the Answer.] 


History of the Proceeding

		On March 16, 2015, the Complainant filed a Formal Complaint (Complaint)[footnoteRef:5] with the Commission against PGW indicating that she would like a review of the charges on her account.  Complaint at 2-3. [5: 	 	This Complaint is a timely appeal of a Bureau of Consumer Services (BCS) informal decision at BCS Case No. 3317294, dated February 2, 2015.  ] 


		On April 14, 2015, PGW filed an Answer indicating that while responding to the Complainant’s call regarding a gas odor at the Complainant’s home on January 21, 2015, the Company found a magnet attached to the Complainant’s gas meter.  PGW also averred that based on the discovery of the magnet, its field technician immediately shut off the gas at the Complainant’s property with multiple locking devices and subsequently billed the Complainant for bypass usage in the amount of $6,928.81.[footnoteRef:6]  Answer at 1. [6: 	 	PGW indicated that the Complainant was told to pay the sum of $7,432.04, including $6,928.81 for bypass, $123.23 for the reconnection fee, and $380 for a security deposit in order for her service to be restored.  Answer at 2.] 


A scheduled hearing was held on June 23, 2015, wherein the Complainant appeared pro se and testified in support of her Complaint.  The Complainant also presented the testimony of her husband.  PGW was represented by counsel, presented the testimony of two witnesses, and submitted six exhibits, all of which were admitted into the record.  The record contains a fifty-five page transcript and six exhibits.  The record was closed on July 27, 2015.  I.D. at 3.

On October 22, 2015, the Commission issued the Initial Decision of ALJ Pell, in which the ALJ sustained the Complaint and ordered PGW to restore the Complainant’s gas service because there was insufficient evidence in the record to demonstrate that the Complainant tampered with her meter.  I.D. at 7-9.  As noted, no Exceptions to the ALJ’s Initial Decision were filed within the twenty-day time period prescribed by 52 Pa. Code § 5.533(a).  Therefore, the ALJ’s Initial Decision became final on November 12, 2015, pursuant to 66 Pa. C.S. § 332(h).

	On November 17, 2015, the Complainant filed what she intended to be her Exceptions to the Initial Decision.  However, the filing was not accompanied by a certificate of service indicating service upon PGW or PGW’s attorney.  Therefore, on November 18, 2015, the Commission’s Secretary’s Bureau issued a letter to the Parties stating that the Complainant’s Exceptions did not contain a certificate of service or other indication that she served the Respondent with the Exceptions.  Thus, the Secretary’s Bureau enclosed a copy of the Exceptions and notified the Respondent that any Replies to Exceptions were due by November 30, 2015.  On November 30, 2015, PGW filed Replies to Exceptions.  As noted, we are considering the Complainant’s Exceptions as a Petition for Reconsideration, and PGW Reply Exceptions as an Answer to the Petition because the Complainant’s filing was made after the deadline for the filing of Exceptions but prior to the deadline to file a Petition for Reconsideration.

Background

	The Complainant resides with her husband in a two-story home with four bedrooms and a bathroom at 5114 Mebus Street, Philadelphia, PA (Service Address).  Tr. at 7, 13 and 20.  The Complainant averred that on January 21, 2015, she called PGW to report a gas odor.  According to the Complainant, upon arrival and investigation of the gas odor at the Service Address, PGW’s field technician accused her of theft of service due to a box found on top of her gas meter.[footnoteRef:7]  The Complainant stated that her service was immediately terminated.  Tr. at 10-11.  The Complainant contended that she was not aware there was a box on top of her meter until PGW’s visit.[footnoteRef:8]  The Complainant’s husband admitted he placed the box on the meter but argued that it was just a converter that he used to help boost his TV signals.  He contended that there is no magnet or magnetic component in the box.  Tr. at 9, 15 and 23.  The Complainant averred that PGW sent her a bill in the amount of $6,928.81 and indicated that she has to pay the total amount before her service will be restored.[footnoteRef:9]  Tr. at 8 and 12.  The Complainant contended that the only gas appliance in her home is a gas heater and she sets her thermostat within sixty-five to eighty degrees Fahrenheit during winter.  Tr. at 12-13.  She requested that the Commission review the charges on her account to ensure they are accurate.  Tr. at 8. [7: 	 	PGW’s field technician claimed the box contained a magnet that interfered or slowed down the AMR device on the meter. ]  [8: 	 	The Complainant’s meter is located in the basement of the property.]  [9: 	 	According to the Complainant, the billing period for the bill in question is from December 17, 2014, to January 21, 2015.  Tr. at 8.] 


	PGW, on the other hand, averred that the Complainant established gas service at the Service Address on October 15, 2008.  PGW asserted that the gas meter at the Service Address is equipped with an Automatic Meter Reading (AMR) device that performs actual gas readings on a monthly basis.  Answer at 1.  PGW averred that on the date in question, the Complainant called and reported a strong gas odor in her home.  She told PGW that she was feeling dizzy and will wait outside her home for PGW’s arrival.  PGW indicated that upon arrival of its field technician to investigate the gas odor, the technician discovered a “Precision Regulated DC Power Supply Box (power supply box) directly on top of the Complainant’s gas meter.  Tr. at 10 and 36; PGW Exh. 1 and 6.  PGW stated that its technician reviewed the meter number and found that the last index reading on the AMR device on the meter taken on December 18, 2014, showed an index level of 1640.[footnoteRef:10]  However, the manual reading on the meter showed a usage of 6551 cubic feet of gas.  Tr. at 39; PGW Exhs. 1 and 2.  PGW’s technician, therefore, shut off the Complainant’s gas service and also removed the Complainant’s meter.[footnoteRef:11]  Tr. at 10-11, 23 and 49; PGW Exh. 1.  PGW averred that the meter removed by the technician was tested and found to be accurate.  Tr. at 40-42. [10: 		The notation on the meter is Meter No. 1806935.]  [11: 		The technician locked off the gas line with locking plugs and confiscated the box.] 


	Furthermore, PGW asserted that the power supply box has a magnet that slowed down the AMR device on the meter, thereby resulting in the Complainant being under billed.  In addition, PGW averred that the power supply box interfered with the readings on the AMR device and caused them to be out-of-sync.  Tr. at 40-42; PGW Exhs. 4 and 6.  On January 22, 2015, PGW billed the Complainant $6,928.81 for 4,911 cubic feet of previously unbilled gas usage.[footnoteRef:12]  Tr. at 11-12, 39; PGW Exhs. 1 and 2.  PGW averred that for the Complainant’s service to be restored, she would have to pay the sum of $7,432.04, including $6,928.81 for bypass usage, $123.23 for the reconnection fee, and $380 for a security deposit.  Tr. at 43; PGW Exh. 1.  [12: 		PGW’s witness testified that beginning from the winter of 2009 low or zero usage registered on the Complainant’s meter during several winter seasons despite the high heating degree days during those periods.  Tr. at 37-38.] 


Discussion

		We begin by considering the nature of the Complainant’s filing, because the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on or before November 12, 2015, but were not received by the Commission by that required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action.

		As noted above, the Commission’s Secretary’s Bureau received what the Complainant identified as “Exceptions” on November 17, 2015.  This date was after the deadline to file Exceptions but within the fifteen-day deadline after the date that the Initial Decision became the final action of the Commission to file a Petition for Reconsideration.  Accordingly, because the Complainant is appearing pro se, we will exercise our discretion and consider the Complainant’s “Exceptions” as a Petition for Reconsideration of our final decision.  52 Pa. Code § 5.572(c).  In addition, we will consider PGW’s “Reply Exceptions” to be an Answer to the Complainant’s Petition.

Legal Standards

		The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsection 703(f), relating to rehearing, as well as Subsection 703(g), relating to the rescission and amendment of orders.  66 Pa. C.S. § 703(f) and § 703(g).  Such requests for relief must be consistent with Section 5.572 of our Regulations, relating to petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572

		The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . , cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  


Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559. 

Before addressing the Petition, we note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision 

The ALJ made twenty Findings of Fact and reached five Conclusions of Law.  I.D. at 2-4, 8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

	In his Initial Decision, ALJ Pell explained that the Complainant denied that she tampered with her meter, which was located in the basement in her home.  According to the ALJ, the Complainant argued she is not responsible for the interference and the inaccurate readings on the AMR device on her meter and pleaded for reasonable restoration terms.  The ALJ also explained that while the Complainant’s husband acknowledged placing the box on top of the gas meter to help boost his TV signal, the Complainant’s husband strongly denied that the device contained any magnet or magnetic component that affected the gas meter readings.[footnoteRef:13] [13: 	 	According to the ALJ, the Complainant’s husband was not able to actually demonstrate that the device does not contain a magnet because PGW’s technician confiscated the device on January 21, 2015.  I.D. at 5.] 


	The ALJ noted that while PGW’s witness[footnoteRef:14] testified that the magnet in the power supply box slowed down or interfered with the AMR device, the same witness failed to demonstrate with certainty that the power supply box contained a magnet.  Further, the ALJ noted that during the hearing PGW’s witness acknowledged he did not personally inspect the device and also failed to present the device for examination to confirm that it actually contained a magnet.  Tr. at 50. [14: 	 	PGW presented the testimony of the supervisor of the technician that investigated the gas odor at the Service Address on January 21, 2015. ] 


The ALJ determined that based upon a review of the Complainant’s account history and gas usage during the winter, there appeared to be some interference with PGW’s AMR device.  The ALJ was, however, not convinced that the interference was caused by the device.  The ALJ explained that his conclusion stemmed from the fact that PGW’s witness testified that he did not personally inspect the device to ascertain whether or not there was a magnet in it.[footnoteRef:15]  Further, the ALJ noted that during the hearing, not only did PGW fail to present the testimony of the technician who determined that the device contained a magnet or caused magnetic interference, PGW also failed to present the device to demonstrate that it actually contained a magnet.  According to the ALJ, had PGW produced the power supply box that it confiscated from the Complainant, PGW could have demonstrated without a doubt that the device contained a magnet that caused interference with PGW’s AMR device.  I.D. at 7. [15: 	 	PGW’s witness testified that it was his understanding that devices such as the Power Supply Box usually contain a magnet.  Tr. at 50-54] 


Based on the foregoing, the ALJ stated that PGW’s failure to produce the power supply box as evidence is proof, through negative inference, that the Complainant’s husband was correct in his contention that the power supply box did not contain a magnet.[footnoteRef:16]  Further, the ALJ noted that PGW also failed to demonstrate that the power supply box contained a magnet or caused magnetic interference that disrupted PGW’s AMR during the readings of the Complainant’s meter.  Id. [16: 	 	According to the ALJ, a negative inference may be drawn when a party fails to produce evidence within its peculiar control and possession.  I.D. at 7 (citing Tremaine v. H.K. Mulford Co., 317 Pa. 97, 176 A. 212 (1935); Wilson v. Pennsylvania Railroad Co., 421 Pa. 419, 210 A.2d 666 (1966); and Glover v. Commonwealth of Pennsylvania, 494 A.2d 39 (Pa. Cmwlth. 1985)).
] 


Consistent with the above findings, the ALJ determined that he could not reach a conclusion that the Complainant tampered with her meter or that PGW had grounds to terminate the Complainant’s gas service immediately on January 21, 2015, based on its allegation that the Complainant tampered with her meter.  Accordingly, the ALJ sustained the Complaint and ordered PGW to restore the Complainant’s gas service within one day of a final Commission Order in this matter.  Id. at 7-9.

Complainant’s Petition and PGW’s Answer

	The Complainant’s Petition consists of a single, hand-written page in which she avers that her radiator was damaged as a result of the termination of her service by PGW and requests that the Commission order PGW to repair the radiator.

		In its Answer, PGW submits that the Complainant’s filing was untimely and should be denied on that procedural basis alone.  Answer at 4.  PGW further asserts that the Petition also contains a new issue that was not mentioned during the hearing.  Specifically, PGW avers that the Complainant did not provide any evidence to support her claim that her radiator was damaged due to the termination of her service.  PGW, therefore, requests that the Commission deny the Petition.  Id. at 4-5.  

Disposition

Upon consideration of the record evidence in this proceeding, we will deny the Complainant’s Petition.  We note that the Commission has held that in the interest of judicial economy, the Commission will not grant exceptions or reconsideration when the party failed to raise an argument earlier in the proceeding.  See, e.g., Hess v. Pa. PUC, 107 A.3d 246, 265-266 (Pa. Cmwlth. 2014); Pa. PUC v. York Cab, Inc., Docket No. C-2010-2212946 (Order entered April 18, 2013), at 5; Generic Investigation Regarding Transportation Assessments, Docket No. I-2008-2022003 (Order entered August 26, 2008), at 8.  

Based on our review of the record, the Complainant’s service was disconnected on January 21, 2015.  However, the Complainant failed to raise any issues relating to damage to her radiator resulting from the termination either in her Complaint, which was filed on March 16, 2015, or during the hearing held on June 23, 2015.  We will not reconsider our determination in this matter based on an issue raised for the first time at this later stage in the proceeding.  Our concern in this case is the fact that because the Complainant’s assertions were made after the record was closed, PGW has not had the opportunity to cross-examine the Complainant on this issue or to present rebuttal evidence to the Complainant’s claim.  In light of the above discussion, we shall deny the Petition.

Conclusion

Based on our review of the Petition, the Answer thereto, and the record in this proceeding, we shall deny the Petition and adopt the ALJ’s Initial Decision; THEREFORE,

		IT IS ORDERED:

1. That the Petition for Reconsideration filed by Ruth Mathieu-Alce is denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued on October 22, 2015, is adopted.

3. That the proceeding at Docket No. F-2015-2473661 be marked closed. 

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  April 7, 2016
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