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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration and/or Clarification (Petition) filed by the Dauphin County Industrial Development Authority (DCIDA) on September 4, 2015,[footnoteRef:1] seeking reconsideration of the Order entered August 20, 2015 (August 2015 Order), in the above-captioned proceeding.  PPL Electric Utilities Corporation (PPL or Company) filed an Answer to the Petition (Answer to Petition) on September 14, 2015.  By Order entered September 17, 2015, we granted consideration pending review of and consideration on the merits.  For the reasons stated herein, we deny the Petition. [1: 	DCIDA filed the required verification to the Petition on September 8, 2015.] 


Background

In 2009, DCIDA began the planning and development of the construction of a solar energy facility in PPL’s service area in Dauphin County.  DCIDA built the solar facility in two phases.  In October 2011, it completed and began operating Phase I, which had approximately one megawatt (MW) of generating capacity.  DCIDA completed and began operating Phase II in October 2013, adding approximately one MW of generating capacity to the facility, which now has slightly more than two MW of capacity.

DCIDA takes electricity from PPL at its solar facility under the Company’s Small General Service 1 (GS-1) rate schedule and has been a net metering customer of PPL since October 2011.  In April 2013, DCIDA elected to participate in the time of use (TOU) default service price option offered by PPL.  From June 1, 2013 to May 31, 2014, DCIDA supplied more energy (kWh) to PPL than what PPL provided to DCIDA.  For this accumulated excess of 1,792,000 kWh , DCIDA received approximately $246,000 based on a weighted average price to compare (PTC) of $0.13736 per kWh.

The PTC that applied to DCIDA’s surplus energy was derived from a weighted average of the on-peak PTC rate for GS-1 customers of $0.15389 per kWh and the corresponding off-peak PTC of $0.11588 per kWh.  PPL explained that during the twelve-month period there were a total of 3,024 on-peak hours and 5,736 off-peak hours, which equated to 35% on-peak hours and 65% off-peak hours.  PPL submitted that the 35% and 65% weights were applied to the on-peak and off-peak PTCs to yield a weighted average PTC of $0.12918.  Applying PPL’s Transmission Service Charge and State Tax Adjustment Surcharge to the weighted average PTC resulted in the weighted PTC of $0.13736.[footnoteRef:2] [2: 	Only background information pertinent to DCIDA’s Petition is summarized here.  A complete background, including citations to the record, appears in the August 2015 Order at 2-3.] 


History of the Proceeding

On October 3, 2014, DCIDA filed a Formal Complaint with the Commission (Complaint) alleging, inter alia, that PPL was systematically and illegally denying TOU net metering customers, including DCIDA, proper compensation for their excess generation of kWh.  DCIDA argued that the Commission interpreted Section 75.13 of its Regulations, 52 Pa. Code § 75.13, to require the calculation of the end-of-year compensation to customer-generators using a weighted average of the PTC rates in effect when the monthly excess generation was delivered to PPL.

DCIDA averred that PPL was not valuing unused accumulated kWh on a monthly or actual basis and that PPL’s 35% on-peak and 65% off-peak calculations were not reasonable for its solar facility because it, generally, only generated electricity during daylight hours.  Because those hours largely fell within PPL’s on-peak TOU rates, DCIDA submitted that the Company’s weighted average calculations artificially depressed the price PPL paid DCIDA.

DCIDA requested the Commission to declare that PPL’s conduct violated the Alternative Energy Portfolio Standards (AEPS) Act, 73 P.S. §§ 1648.1 et seq., the Commission’s Regulations, and Commission Orders.  DCIDA further requested that: (1) PPL be directed to apply refunds to DCIDA and other similarly-affected customer-generators in accordance with Commission Regulations; (2) PPL’s tariff provisions be deemed inoperative and superseded; (3) PPL be required to revise its tariff; and (4) PPL cease and desist from calculating compensation in a manner inconsistent with the Commission’s Regulations, AEPS Act, and Commission Orders.

On November 18, 2014, PPL filed an Answer and New Matter, arguing, inter alia, that it calculated its compensation to DCIDA for excess generation on a weighted average basis in compliance with the terms of its Commission-approved tariff.  Further, PPL submitted that as a matter of law, the Company’s Commission-approved tariff operated prospectively only, and therefore, any request for prior period refunds must be denied. 

On February 3, 2015, DCIDA filed a Motion for Judgment on the Pleadings arguing that with no material facts in dispute, it was entitled to judgment as a matter of law because the Commission already had decided in its favor the legal issues presented in its Complaint.  On February 23, 2015, PPL filed its Answer, in which it argued that DCIDA had not met its burden of proving entitlement to judgment as a matter of law because DCIDA had not shown that PPL’s payment for excess generation was contrary to its Commission-approved tariff.  PPL also averred that DCIDA failed to show that there were no genuine issues as to material facts relevant to its Complaint.  PPL contended that DCIDA offered no evidence regarding the time (on-peak and off-peak) that excess generation was generated during the annual period at issue.  PPL opined that DCIDA did not prove facts necessary to support its claim and, on that basis alone, DCIDA’s Motion should be dismissed.

On February 23, 2015, PPL also filed a Cross Motion for Judgment on the Pleadings in which the Company argued that there were no disputed issues of material facts that would prevent resolution of the Cross Motion in PPL’s favor.  On March 16, 2015, DCIDA filed an Answer to the PPL’s Cross Motion, arguing that PPL is not entitled to judgment on the pleadings because it failed to demonstrate that it properly compensated DCIDA for its excess generation and that DCIDA is seeking a retroactive change to Commission-made rates.

By Initial Decision issued April 10, 2015, Administrative Law Judge David A. Salapa (ALJ) granted PPL’s Cross Motion, denied DCIDA’s Motion, and dismissed the Complaint.  DCIDA filed Exceptions to the Initial Decision on April 30, 2015, and PPL filed Replies to Exceptions on May 11, 2015.[footnoteRef:3] [3:  	A complete history, including citations to the record, appears in the August 2015 Order at 3-7.] 


In the August 2015 Order, we denied DCIDA’s Exceptions, adopted the Initial Decision, denied DCIDA’s Motion, granted PPL’s Cross Motion, and dismissed the Complaint.  We found, inter alia, that nothing in PPL’s tariff, the AEPS Act, our Regulations, or our Orders, including the Implementation of the Alternate Energy Portfolio Standards Act of 2008, Docket No. L-2014-2404361 (Advance Notice of Final Rulemaking Order entered April 23, 2015) (Advance Notice), required the precise calculation DCIDA sought.  August 2015 Order at 24. 

As noted, supra, DCIDA filed its Petition on September 4, 2015, seeking reconsideration of the August 2015 Order.  PPL filed its Answer to the Petition on September 14, 2015.  By Order entered September 17, 2015, we granted the Petition pending further review of and consideration on the merits.

Discussion

Legal Standards

As an initial matter, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993).

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and (g), relating to rehearings as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982)(Duick):

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . .”  What we expect to see raised in such petitions are new and novel
arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.


Id. at 559.  Under those standards, a Petition for Reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise new and novel arguments not previously heard or considerations which appear to have been overlooked or not addressed.

DCIDA’s Arguments for Reconsideration

Justification for Compensation for Excess Generation

(a)	Positions of the Parties

DCIDA argues that no reasonable justification has been presented by PPL or the Commission for calculating year-end compensation for TOU net metered customer-generators based on an average of the TOU PTC applicable to each hour in that year.  Petition at 1.

PPL responds that in the August 2015 Order, the Commission “clearly and unambiguously” determined that the compensation paid by PPL to DCIDA was justified because it was determined in accordance with PPL’s tariff.  Answer to Petition at 4.  PPL opines that the August 2015 Order provided a reasonable and correct basis for denying DCIDA’s Complaint, and DCIDA’s claim that there is “no reasonable justification” for the Commission’s decision presents no new argument or argument previously not considered by the Commission that warrants reconsideration.  Id. at 5. 

(b)	Disposition

We reject DCIDA’s argument that no reasonable justification has been presented by PPL or in our Order for calculating year-end compensation for TOU net metered customer-generators based on an average of the TOU PTC applicable to each hour in that year.  The August 2015 Order articulated several grounds on which PPL’s calculation complied with not only its tariff but also our Orders and Regulations.  These included, inter alia, that (1) PPL’s tariff unambiguously provided that it is to utilize a weighted average of on-peak and off-peak hours to derive a single TOU PTC rate for each rate schedule; (2) PPL’s tariffs have the force and effect of law and the Commission has no authority to allow a public utility to deviate from its tariff even when the Commission concludes it is in the public interest; (3) the Commission’s Regulations provide for a monthly netting of electric usage and production for customer-generators and an end-of-year payment based on the PTC in place for each monthly excess generation; and (4) the application of PPL’s tariff for TOU net metered customers must be applicable to all Tier I and Tier II resources that operate during various times of the day, week, season, or year. 

In the August 2015 Order, we reviewed the relevant portion of PPL’s tariff provision, entitled “Net Metering for Renewable Customer-Generators,” which reads as follows:

On an annual basis consistent with the PJM planning period, the Company will compensate the customer-generator for kilowatt-hours received from the customer-generator in excess of the kilowatt hours delivered by Company to the customer-generator during the preceding year at the Company’s Rate Schedule Price To Compare consistent with Commission regulations. For eligible customer-generators with a TOU rate provision, a weighted average of the on-peak 
and off-peak hours will be used to derive the Company’s Price to Compare for that Rate Schedule.


August 2015 Order at 18 (our emphasis).

We found that the language in PPL’s tariff was unambiguous as the tariff clearly stated that the PTC for customer-generators electing the TOU rate provision would be derived from a weighted average of the on-peak and off-peak hours.  Therefore, we found that PPL’s utilization of a weighted average based on the ratio of the total on-peak hours (3,024) and off-peak hours (5,736) during a twelve-month period (e.g., 35%/65%) for customers in the GS-1 Rate Schedule, was an appropriate application of PPL’s approved tariff.  Id. at 18-19.

We also found that the tariff clearly provided that PPL was to use a weighted average of on-peak and off-peak hours to derive a single TOU PTC option for each rate schedule and not on an individual-customer, hour-by-hour basis.  Therefore, we rejected DCIDA’s request that the compensation for its excess generation be based on the unique resource by which, or the individual times at which, its individual facility supplied energy into PPL’s distribution system.  Id. at 19, 22.

In the August 2015 Order, we noted that utility tariffs have the force and effect of law, are binding on the public utility and its customers, and that we have no authority to allow a public utility to deviate from its tariff even where we conclude it is in the public interest (which, in this case, we did not).  Referring to the ALJ’s analysis, we stated as follows:

The ALJ explained that as a tariff, PPL’s net metering provision is part of a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  The ALJ stated that each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  The ALJ noted that public utility tariffs must be applied consistent with their language and public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  The ALJ also stated that the Commission has no 
authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.


Id. at 8-9 (citations omitted).

Importantly, we found not only that PPL was complying with its Commission-approved tariff, but also that the Company’s tariff was consistent with our Regulations.  Specifically, in the August 2015 Order we concluded that the hourly computation sought by DCIDA was inconsistent with our net metering Regulations.  As we explained, customer-generators receive net metering, which is defined under our Regulation as “[t]he means of measuring the difference between the electricity supplied by an electric utility or EGS and the electricity generated by a customer-generator when any portion of the electricity generated by the alternative energy generating system is used to offset part or all of the customer-generator’s requirements for electricity[.]”  August 2015 Order at 19, quoting 52 Pa. Code § 75.12.  We further noted that our Regulations also define as follows how net metering is to be implemented:

(c)  The [electric distribution company (EDC)] shall credit a customer-generator at the full retail rate, which shall include generation, transmission and distribution charges, for each kilowatt-hour produced by a Tier I or Tier II resource installed on the customer-generator’s side of the electric revenue meter, up to the total amount of electricity used by that customer during the billing period.  If a customer-generator supplies more electricity to the electric distribution system than the EDC delivers to the customer-generator in a given billing period, the excess kilowatt hours shall be carried forward and credited against the customer-generator’s usage in subsequent billing periods at the full retail rate.  Any excess kilowatt hours shall continue to accumulate until the end of the year.


August 2015 Order at 20, quoting 52 Pa. Code § 75.13(c) (our emphasis).  We pointed out that a billing period for an electric utility is a billing month, which is “[a] period of not less than 26 days and not more than 35 days,” with some exceptions.  August 2015 Order at 20, quoting 52 Pa. Code § 56.2.  Therefore we concluded that, as dictated by our Regulations, net metering involves a monthly netting of electricity usage and production, not hourly netting as DCIDA seeks.  Id.

For any customer generation unused by the customer-generator at the end of the year, our Regulations require EDCs to “compensate the customer-generator for any excess kilowatt-hours generated by the customer-generator over the amount of kilowatt hours delivered by the EDC during the same year at the EDC’s price to compare.”  52 Pa. Code § 75.13(d).  We explained this rule in Implementation of Act 35 of 2007, Docket No. L-00050174, (Final Omitted Rulemaking Order entered July 2, 2008) (Final Omitted Rulemaking Order) as follows:

[T]he Commission is amending 52 Pa. Code § 75.13(d) such that, for any unused kilowatt-hours accumulated at the end of the annualized period, compensation to the customer-generator shall equal the price-to-compare rate, as defined in 52 Pa. Code § 54.182, which includes the retail generation and transmission components of the retail rate, and which consumers also utilize when choosing whether or not to obtain supply service from an EGS.  Since the EDC’s retail generation and transmission rates may fluctuate during a year, such compensation shall be calculated by using the weighted average generation and transmission rates, with the weighting 
based on the rates in effect when the monthly excess generation actually was delivered by the customer-generator to the EDC.


Final Omitted Rulemaking Order at 20 (emphasis added).

As discussed, supra, the end-of-year payment for excess generation is to be based on the PTC in place for each monthly excess generation that is not offset by subsequent energy delivered to the customer-generator.  This, as we explained, is intended to account for the quarterly changes to the PTC during a year, and is not intended to mandate an hourly calculation in a monthly billing period for excess generation.  See August 2015 Order at 20-21.  PPL’s TOU rates were constant during the entire twelve-month period at issue because its TOU PTCs were frozen by the Commission.  Id. at 21.  Therefore, the PTC applied to DCIDA’s annual excess generation did not have to be weighted for monthly or quarterly changes in the PTC for the period June 1, 2013, through May 31, 2014.

In the August 2015 Order we also explained that the weighting of on-peak and off-peak PTCs for TOU net metered customers must be applicable to all Tier I and Tier II alternative energy resources, which includes qualifying resources such as wind, solar, geothermal energy, biologically derived methane gas, fuel cells, biomass energy, combined heat and power (CHP) units, and the utilization of by-products of the pulping process and wood manufacturing process.  Such varied resources operate during various times of a day, week, season, or year.  Therefore, we found that PPL’s application of its tariff appropriately reflects the TOU rates for the diversity of customer-generators in effect over time that accounts for the monthly and seasonal variability and that is applicable to all Tier I and Tier II resources.  Id. at 22.

In consideration of the foregoing, we conclude that we provided ample, reasonable justification in our August 2015 Order, grounded in our prior Orders and existing Regulations, for our finding that PPL appropriately abided by its tariff, which itself correctly weighted the on-peak and off-peak rates based on the hours in a year that each rate applied.  Accordingly, DCIDA’s request for reconsideration based on its argument that no reasonable justification has been presented by PPL or the Commission to support our August 2015 Order is denied.

Recognition that DCIDA is a TOU Net Metered Customer and the Burden of Calculating Excess Generation on an Hourly Basis

1. Positions of the Parties

DCIDA argues that in the August 2015 Order we failed to fully recognize that it is a TOU net metered customer-generator, and we mischaracterized the burden associated with calculating the excess generation hourly based on the time the excess was delivered to PPL as DCIDA seeks.  DCIDA contends that because PPL’s TOU rates use hourly pricing and these rates change twice each day between on-peak and off-peak, PPL must monitor each hour of consumption or excess generation of a net metered customer-generator so PPL can apply the applicable on-peak or off-peak rate.  DCIDA submits that for each billing period, PPL is required to render a bill reflecting charges for on-peak and off-peak usage for each TOU net metered customer-generator on an individual basis.  DCIDA avers that nothing suggests that it would be unduly burdensome for PPL to perform the same hourly calculation in a monthly billing period for excess generation.  DCIDA points out that such hourly calculations would apply only to TOU net metered customer-generators, of which, DCIDA claims, PPL has just a few.  Petition at 2-3.

In response, PPL states that these arguments were directly addressed in our August 2015 Order, and thus fail to satisfy the Duick standards for reconsideration.  PPL specifically recites the following portions of the August 2015 Order:

Although not expressly stated by DCIDA, it appears that DCIDA is seeking payment as a utility generator, not as a customer-generator.  A utility generator is compensated in the wholesale market for each megawatt-hour of electricity it delivers to the grid at the locational marginal price in effect during each hour the utility generator delivers its power.  This is purely a one-way street, where the utility generator sends power to the grid in compliance with the wholesale energy market rules established by PJM Interconnection LLC.

We find that such hour-by-hour computation sought by DCIDA to be onerous, unreasonable and not in accordance with our net metering Regulations.  Customer-generators receive net metering, which, in accordance with our Regulation, is “[t]he means of measuring the difference between the electricity supplied by an electric utility or EGS and the electricity generated by a customer-generator….”  52 Pa. Code § 75.12 (definition of net metering).  This involves a two-way street, where the customer-generator receives power as a customer of the electric utility, PPL in this case, and can send power to the grid from a qualifying alternative energy source when the customer is using less power than that source is producing.

* * *

Thus, as dictated by our Regulations, net metering involves a monthly netting of electricity usage and production, not hourly netting, as DCIDA seeks.


PPL Answer to Petition at 6, quoting August 2015 Order at 19-20 (footnote omitted).  On this basis, PPL opines that we properly rejected DCIDA’s contentions that it should receive compensation on an hourly basis, and that DCIDA has not presented any new arguments not previously considered in its Petition.  Answer to Petition at 6.

b.	Disposition

DCIDA’s argument in its Petition lacks support.  As reflected above, in our August 2015 Order we recognized that DCIDA was a TOU net metered customer-generator, and that it sought to have its excess net generation calculated and priced on an hourly basis, a calculation we properly dismissed as onerous, unreasonable, and not in accord with our Regulations.

We note, first, that our observation that it would be onerous for PPL to perform hourly calculations of DCIDA’s TOU net generation was one of many reasons supporting our disposition of DCIDA’s Complaint.  It was neither the sole nor determinative factor.  That notwithstanding, we disagree with DCIDA’s suggestion that it would not be burdensome to require PPL, or any utility for that matter, to disregard the terms of its Commission-approved tariff applicable to defined rate classes, as opposed to individual customers, at times when, as DCIDA avers here (relying on the transcript from another proceeding in 2013), there are only a few customers in any particular class at any particular time.

DCIDA’s request for hourly calculations of its net generation would result in a misapplication of PPL’s tariff by requiring that we depart from the classifications and rules approved therein.  As discussed in the August 2015 Order and noted, supra, DCIDA elected to sell its excess electricity to PPL on the retail market as a customer-generator, and not on the wholesale market as a utility generator.  Customer-generators are governed by the Commission’s Regulations and receive service under PPL’s Commission-approved tariffs applicable to PPL Rate Schedules RS, GS-1, GS-3, or LP‑4.  The billing provisions for customer-generators in PPL’s tariff approved under our Regulations are applicable to all customer-generators and all Tier I and Tier II resources operating during various times of the day, week, season, or year.  Similarly, PPL’s prevailing PTCs (Generation Supply Charges) were set forth in its tariff, and PTCs were presented for all customers in various rate classes, including the GS-1 TOU rate class under which DCIDA was served.  These tariffed terms apply notwithstanding the customer-generators’ type of alternative resource used or the times of day, days of week, or weeks of year the customer-generators operate.

DCIDA’s request for a different application of PPL’s tariff than was available to other rate classes and a higher payment for its excess generation than was available to any other customer in its rate class is inconsistent with PPL’s tariff and our Regulations and Orders.  Further, it would result in improper application of, and potentially unreasonable discrimination under, Sections 1303 and 1304 of the Code, 66 Pa. C.S. §§ 1303, 1304.

Moreover, even if for the sake of argument PPL could accomplish, without undue burden, DCIDA’s requested hour-by-hour calculation of its excess generation because there may be, as DCIDA alleged, only a few customer-generators “similarly affected,”[footnoteRef:4] that was not the issue presented in DCIDA’s Complaint.  As we noted in our August 2015 Order, the thrust of DCIDA’s Complaint, and subsequently the subject of our disposition, addressed PPL’s application of its tariff with respect to calculating the net compensation due to DCIDA and “similarly-affected customer-generators.”  August 2015 Order at 3-5, 7-11, 12, 18 (describing the threshold issue as whether PPL appropriately applied its tariff), 22, 24; see also Complaint at 3, 10 (averring that PPL’s approved net metering tariff “helps to ensure that compensation for excess generation by TOU customer-generators more closely reflects their actual on-peak and off-peak usage and generation”) (emphasis by DCIDA, quoting a PPL brief in the 2012 rate case proceeding in which the tariff was approved). [4:  	In its Complaint, DCIDA requested that the Commission direct PPL to compensate it and “other similarly-affected customer-generators” consistent with the calculation DCIDA averred was required under our Regulations.  Complaint at 4, 15.  DCIDA neither identified nor formally represented any other such customer-generators, and class action relief, to the extent such was DCIDA’s request, is not appropriate.] 


As discussed, PPL’s tariff is class based, with DCIDA served under rate schedule GS-1.  The tariff includes PTCs for all customers within the various rate classes and addresses the calculation of net generation compensation through application of those PTCs to all customers within the specific rate classes.  The tariff does not provide separate PTCs or separate means of calculations for net metered solar generation, net metered wind generation, net metered biomass generation, or net meter generation from any of the individual remaining Tier I and Tier II resources or by any individual customer within the rate classes.  This manner of class ratemaking takes into account the diversity of customers and, with respect to net generation, the diversity of available alternate resources.  There is no requirement in PPL’s tariff, or in the law, that each individual customer be afforded exact, individual consideration and compensation, including PPL’s calculation of compensation to DCIDA for its excess solar generation.  While the 2012 revision to PPL’s tariff to which DCIDA pointed in its Complaint was intended to ensure that compensation to TOU customer-generators “more closely” reflected their actual usage and generation, nothing promised, nor does the class-based utility ratemaking approved in PPL’s tariff generally intend to accomplish, exact individual customer-by-customer precision in rates or compensation.

DCIDA sells its net generation to PPL at retail.  While we are required to provide compensation for net generation at full retail value, our Regulations neither provide for nor require retail compensation at an hourly rate such as the locational marginal price in effect during each hour if that power were delivered at wholesale.  If that is the level of discernment in compensation DCIDA desires, it may seek utility generator status in the wholesale market, which provides for hour-by-hour compensation according to the wholesale energy market rules established by PJM Interconnection LLC.  As we concluded in our August 2015 Order, however, that precise hour-by-hour level of compensation at the retail level is not demanded under our Regulations, our Orders, or the Code.  August 2015 Order at 19, 23.

Consistency of the August 2015 Order

1. Positions of the Parties

DCIDA contends that the August 2015 Order is internally inconsistent.  DCIDA submits that while we explained that the end-of-year payment for excess generation is to be based on the PTC in place for each monthly billing period, we did not require PPL to calculate a rate of compensation for each monthly billing period.  DCIDA acknowledges that TOU rates were frozen for the entire twelve months in question, but avers that the percentage of on-peak and off-peak hours varies each monthly billing period based on the season (summer v. non-summer), holidays, and number of days in a given month.  Consequently, DCIDA argues that the annual average rate of compensation utilized by PPL and approved in the August 2015 Order fails to give any weight to the actual rates in effect in different monthly billing periods.  Petition at 3-4.

DCIDA argues that by permitting the use of a yearly average rate, we ignore the requirement in the Final Omitted Rulemaking Order and Jensen v. PECO Energy Company, Docket No. F-2011-2270675 (Order entered December 20, 2012) (Jensen) that compensation is to be based on the rates in effect when the excess generation was delivered by the TOU net metered customer-generator to the EDC.  DCIDA also argues that the use of an annual average disregards the Advance Notice wherein the Commission proposed the codification of the interpretation of the Final Omitted Rulemaking Order and Jensen.  Petition at 4.

PPL responds that DCIDA’s assertions misstate the August 2015 Order and raise no new argument not previously considered by the Commission.  PPL submits that the August 2015 Order specifically addressed the terms of the Final Omitted Rulemaking Order and the proper calculation of the end of year payment pursuant to PPL’s Commission-approved tariff.  In support of its response, PPL cited the following portion of the August 2015 Order: 

As explained, supra, the end-of-year payment for excess generation is to be based on the PTC in place for each monthly excess generation that is not offset by subsequent energy delivered to the customer-generator.   This appropriately accounts for the quarterly changes to the PTC during a year.  This is what we directed PECO to do in Jensen, nothing more and nothing less.

In addition, this explanation in the Final Omitted Rulemaking Order, supra, does not specifically state that such weighting is to be an actual, hour-by-hour, accounting of the energy delivered.  It simply states that the weighted average must reflect all the rates in effect during any given billing period, consistent with our net metering Regulations.

We note that there are multiple types of TOU rates, such as critical peak pricing, hourly pricing, and weekday versus weekend pricing. The resolution implied by DCIDA does not necessarily work for all these TOU rates, or, as discussed, infra, for all the alternative energy resources employed by customer-generators.  As such, we reject DCIDA’s implied interpretation of this direction in our Final Omitted Rulemaking Order.

We also note that  this TOU rate weighting must apply to all Tier I and Tier II alternative energy resources, which includes qualifying resources such as wind, solar, geothermal energy, biologically derived methane gas, fuel cells, biomass energy, combined heat and power (CHP) units, and the utilization of by-products of the pulping process and wood manufacturing process.  Such varied resources operate during various times of a day, week, season or year.  For example, wind power typically provides most of its generation during the night, while solar photovoltaic sources generate only during daylight hours, whereas CHP units can operate for weeks at a time without interruption.  As a result, wind power typically produces more power during the winter season, whereas solar photovoltaic typically produces less power in the winter due to short daylight hours and increased cloud cover.  Therefore, we find that PPL’s application of its tariff appropriately reflects the TOU rates for the diversity of customer-generators in effect over time that accounts for the monthly and seasonal variability and that is applicable to all Tier I and Tier II resources.

In consideration of the foregoing, we conclude PPL’s tariff appropriately weights the on-peak and off-peak rates based on the hours in a year that each rate applies.  We find that this weighting appropriately reflects the rates in effect when the diversity of customer-generator on the TOU rate offered by PPL delivers its generation.


PPL Answer to Petition at 7-8, quoting August 2015 Order at 21-22 (footnotes omitted).

Disposition

While the August 2015 Order did not specifically address the monthly variation in total on-peak and off-peak hours addressed in DCIDA’s Petition, the August 2015 Order did address the multiple TOU rates and variety of customer-generators to which PPL’s TOU weighting applies.  The diversity in monthly on-peak and off-peak net generation that will be produced by the range of customer-generators will likely vary to a much greater extent than the variation in the monthly total available on-peak and off-peak hours cited by DCIDA in its Petition.  As reflected, supra, the diversity in monthly on-peak and off-peak net generation was fully considered by the Commission when it determined that PPL’s application of its tariff was consistent with the Final Omitted Rulemaking Order and Jensen.  Therefore, DCIDA has not provided any new or novel arguments that convince us to reconsider or amend the August 2015 Order.

Moreover, as noted by PPL in the lengthy quotation from our August 2015 Order above, the end-of-year payment for excess generation is to be based on the PTC in place for each monthly excess generation to appropriately account for the quarterly changes to the PTC during a year.  It was the need to reflect that quarterly change in the PTC that was addressed in our Final Omitted Rulemaking Order and Jensen, not the requirement to compensate at retail on the basis of hourly pricing as demanded by DCIDA.

Finally we note that we ultimately did not approve the proposed revision to Section 75.13(e) of our Regulations contained in the Advance Notice on which DCIDA relied in arguing that PPL did not properly calculate the compensation due for DCIDA’s net excess generation.  See August 2015 Order at 15-16.  On this issue, we deleted the proposed language cited by DCIDA on the basis that it created more confusion by resulting in “varied outcomes based on the particular rate, such as time-of–use and real-time price plans, and multiple interpretations based on the rate.”  Implementation of the Alternate Energy Portfolio Standards Act of 2008, Docket No. L-2014-2404361 (Final Rulemaking Order entered February 11, 2016) at 71, Annex at 8.  We determined instead to continue our current practice, which is to review and approve each EDC’s tariff provisions addressing this compensation in base rate and default service rate proceedings, as we did with PPL’s tariff in its 2012 base rate case, so that all affected stakeholders have an opportunity to be heard and propose alternatives.

Conclusion

Neither our net metering Regulations nor PPL’s tariff distinguishes between individual customer-generators or individual alternative energy resources such that DCIDA’s individual solar energy facility is entitled to hourly calculations specific to its individual facility and resource.  As we found in our August 2015 Order, in calculating the year-end compensation due DCIDA as a TOU net metered customer-generator, PPL has adhered to its tariff and our Regulations as it is required to do.  DCIDA has raised no new or novel argument not previously heard or considerations that appear to have been overlooked or not addressed, and thus has failed to convince us that we should exercise our discretion to amend or rescind our prior Order.  Based on the foregoing, we deny DCIDA’s Petition; THEREFORE,

IT IS ORDERED:

1.	That the Petition for Reconsideration and/or Clarification filed by the Dauphin County Industrial Development Authority on September 4, 2015, seeking reconsideration of our Order entered August 20, 2015, is denied consistent with the discussion in this Opinion and Order.

2.	That the record in this proceeding shall be marked closed.

[image: ]BY THE COMMISSION,


[bookmark: _GoBack]
Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  April 7, 2016

ORDER ENTERED: April 7, 2016
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