BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Alderwoods (Pennsylvania), Inc., a wholly		:
owned subsidiary of Service Corporation		:
International, t/a Burton L. Hirsch Funeral Home	:
:		
	v.						:		C-2016-2522634		
							:
Duquesne Light Company				:
							


FIRST INTERIM ORDER
SUSTAINING IN PART AND DENYING IN PART
COMPLAINANT’S PRELIMINARY OBJECTIONS


PROCEDURAL BACKGROUND

		On January 7, 2016, Alderwoods (Pennsylvania), Inc., a wholly owned subsidiary of Service Corporation International, t/a Burton L. Hirsch Funeral Home (Complainant or Hirsch) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent or Duquesne).  Hirsch alleges, in part, the following:[footnoteRef:1] [1:    	For a complete and detailed recitation of the allegations, the reader is directed to the Complaint.] 


Complainant, a funeral home, at all relevant times conducted business at 2704 Murray Avenue, Pittsburgh, Pennsylvania 15217 (service address).  Complaint ¶ 1.

Respondent, a public utility, at all relevant times provided electric services to customers, including Complainant, along Murray and Forward Avenues within the City of Pittsburgh.  Id. ¶¶ 5, 7.

On or about January 8 or 9, 2009, a motor vehicle collided with Respondent’s utility pole thereby causing the loss of electric power to customers, including the service address, on Forward and Murray Avenues.  Id. ¶¶ 8, 9.

On or about January 9 or 10, 2009, Respondent took steps to repair its equipment and to restore electric service to customers, including the funeral home along Forward and Murray Avenues.  Id. ¶ 11.

At the time it restored electric service to the funeral home, Duquesne had actual and/or constructive knowledge that the funeral home’s low-voltage equipment had been compromised and was no longer able to safely handle the flow of electricity; however, Duquesne restored electrical service to the funeral home anyway, without offering or attempting to inspect Complainant’s electrical equipment.  Id. ¶¶ 12, 13, 17.

Before restoring service to the funeral home, Duquesne did not warn Complainant that its electrical equipment may have been compromised, nor advise Complainant that it would not restore service, until its electrical equipment was inspected and certified as safe by a qualified third party.  Id. ¶¶ 14, 15, 16.

When Duquesne restored electrical service to the funeral home the current heated the funeral home’s single-phase metal panel box containing the compromised electrical equipment, ignited the box’s wood backing, thereby causing the total destruction of all real and personal property at the funeral home by fire.  Id. ¶¶ 19, 20.

		Complainant also alleges two counts of negligence in its Complaint.  Complainant further asserts the subject case was originally filed in the Court of Common Pleas of Allegheny County at Civil in Action No. GD-09-14720, on or about August 25, 2009.  Id. ¶ 20.  However, on September 14, 2015, Court of Common Pleas Judge Lutty ordered the matter bifurcated and transferred to the Commission.  Id. ¶ 21.

		As relief, Complainant seeks a decision in its favor and against Respondent in an amount in excess of $1,000,000 (one million dollars), together with interest and such other relief as the Commission deems proper.

		On January 29, 2016, Duquesne filed an Answer and New Matter to Complainant’s Complaint.  Duquesne’s Answer admitted in part and denied in part the allegations of the Complaint.  In New Matter, Duquesne alleges that in responding to the outage at Forward and Murray Avenues the night of January 9-10, 2009, it used every reasonable effort to protect the public from danger and to reduce hazards to the public due to its provision of electric distribution and its associated equipment and facilities.  New Matter ¶ 62.  As relief, Duquesne seeks a decision in its favor and against Complainant and such other relief as the Commission deems proper.

		Subsequent to its Complaint filing, Hirsh filed Complainant’s Preliminary Objections to Jurisdiction on January 8, 2016.  Complainant’s preliminary objections (P.O.) are summarized as follows:[footnoteRef:2] [2:    	See P.O. ¶ 52.	] 


(a)	The Commission cannot adjudicate claims for damages.

(b)	Duquesne is judicially estopped to assert that the Commission 	has jurisdiction have previously argued to the contrary.

(c)	The Supreme Court of Pennsylvania has already held that it is 	for a jury, not the Commission, to determine what was 	reasonable under the circumstances.

(d)	The regulations cited by Duquesne as justifying bifurcation are completely irrelevant, and the Commission lacks expertise as to overvoltage incidents.

(e)	Juries must decide questions of negligence per se.

(f)	Questions of constructive knowledge must be decided by juries.

(g)	The Commission need not defer to a plainly erroneous decision 	of the Court of Common Pleas.

Hirsch argues that the instant case is pending before the Commission over its strenuous objections in the Court of Common Pleas and against the great weight of Pennsylvania law.  P.O. ¶ 169.  In the event that the P.O. is sustained, Hirsch submits that it will move the Court of Common Pleas to reinstate the matter.  Id.  Accordingly, Hirsch requests that its P.O. be sustained, and that its complaint be dismissed without prejudice.

		On January 18, 2016, Duquesne filed an Answer in Opposition to Complainant’s Preliminary Objections to Jurisdiction.  Duquesne’s answers to the P.O. are summarized as follows:
(a)	Duquesne acknowledges that the Commission cannot award 	damages; however, the Court of Common Pleas did not order, 	the Commission to adjudicate damages.

(b)	Hirsch’s judicial estoppel argument is legally erroneous.

(c)	The Pennsylvania Supreme Court declined to consider whether 	bifurcation and transfer to the Commission was appropriate.

(d)	Service interruptions and restorations are issues within the 	Commission’s exclusive jurisdiction to regulate the 	reasonableness and safety of electrical service.

(e)	Complainant’s allegation of negligence per se does not deprive 	the Commission of jurisdiction.

(f)	Complainant’s argument is essentially that the doctrine of primary jurisdiction[footnoteRef:3] cannot apply in any case that involves an issue that has, in other cases, been considered a jury question. However, Hirsch cites no authority for its position. [3:  	The principle of primary jurisdiction permits a trial court to transfer a case to an administrative agency, where the court and the agency have overlapping jurisdiction, in order that the trial court “can have the benefit of the agency’s views on issues within the agency’s competence.”  Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371, 376 (Pa. 1980). 
] 


(g)	Complainant’s Petition for Review seeking reversal of the Court of Common Pleas’ decision to bifurcate and transfer the case to the Commission, was rejected by the Superior Court.  Answer to P.O. ¶ 52.

	On January 19, 2016, Duquesne also filed a Motion to Strike Complainant’s Preliminary Objections to Jurisdiction.  Duquesne argued that the P.O. should be dismissed as legally insufficient because the P.O. contradicted prior rulings of the Common Pleas Court and the Superior Court in this case.  On January 25, 2016, Hirsch filed Complainant’s Response in Opposition to Respondent’s Motion Strike Complainant’s Preliminary Objection to Jurisdiction.
Hirsh argued in its Response that Duquesne’s Motion to Strike was nothing more than a preliminary objection to a preliminary objection, which is prohibited by the Commission’s regulations.  52 Pa.Code § 5.101(a).  Thus, Hirsch maintained that the motion was a legal nullity and should be disregarded. [footnoteRef:4]   [4:   	The below ruling on the Hirsh’s P.O. renders unnecessary any further consideration of Duquesne’s Motion to Strike and Hirsh’s Response thereto. ] 

On March 4, 2015, the proceeding was assigned to me.	
		
DISCUSSION

Legal Principles

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

2. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

3. Insufficient specificity of a pleading.

4. Legal insufficiency of a pleading.

5. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

6. Pendency of a prior proceeding or agreement for alternative dispute resolution.

			7.	Standing of a party to participate in the proceeding.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa.Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).
Complaint and Objection

		Complainant essentially alleges that on or about January 8 or 9, 2009, as a result of a motor vehicle collision there was a loss of power to the service address.  Afterwards, Duquesne took measures to restore power when Duquesne had actual and/or constructive knowledge that Complainant’s electrical equipment had been or may have been compromised. However, without warning Complainant or inspecting Complainant’s electrical equipment, Duquesne restored power to the service address, thereby resulting in a fire and total destruction of Complainant’s funeral home.  Complainant seeks monetary damages in excess of a million dollars. 

[bookmark: _GoBack]		Complainant and Respondent both admit that the Commission lacks authority to award monetary damages.  However, Complainant objects to the Commission jurisdiction by arguing that its cause of action sounds in negligence which must be decided by a jury.  Complainant further argues that Pennsylvania Supreme Court cases hold that it is for a jury, not the Commission, to determine what was reasonable under the circumstances.  However, I note that in this case the Supreme Court’s decision is silent on the appropriateness of bifurcating and transferring the action.  See Alderwoods (Pennsylvania), Inc. v Duquesne Light Co., 106 A.3d 27 (Pa. 2014).

Analysis

		To the extent Complainant is seeking a monetary award for damages, the Parties are correct.  The Commission lacks authority to award monetary damages.  See In Re: Melograne, 812 A. 2d 1164 (Pa. 2002); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  In Feingold, our Pennsylvania Supreme Court explained the Commission’s lack of authority to award monetary damages.

The Public Utility Law placed a broad range of subject matters under the control of the Public Utility Commission (PUC), making that agency responsible for ensuring the adequacy, efficiency, safety, and reasonableness of public utility services.  Act of May 28, 1937, P.L. 1053, art. IV, as amended, Act of October 7, 1976, P.L. 1057, No. 215, 66 P.S. § 1171 (Supp.1977-78).  . . . .  The enforcement and remedial powers of the PUC, although formidable, are not those of a court.  The PUC is empowered to correct, by regulation or order, abuses in the provision of service.  Act of May 28, 1937, P.L. 1053, § 413, 66 P.S. § 1183 (1959).  The PUC has the power to impose fines upon a public utility for violation of the Public Utility Law.  Act of May 28, 1937, P.L. 1053, art. XIII, § 1301, as amended, Act of October 7, 1976, P.L. 1057, No. 215, § 25, 66 P.S. § 1491 (Supp.1977-78).  . . . .  Since the PUC is a creature of statute, it has only those powers which are expressly conferred upon it by the Legislature and those powers which arise by necessary implication.  Allegheny County Port Authority v. Pa. P. U. C., 427 Pa. 562, 237 A.2d 602 (1967); Delaware River Port Authority v. Pa. P. U. C., 393 Pa. 639, 145 A.2d 172 (1958).

It is relevant to the case now before us that the statutory array of PUC remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility. Nor can we find an express grant of power from which the power to award such damages can be fairly implied.  Thus, it can be concluded that the Legislature did not intend for the PUC to have such a power.

(Id. at 8-9.)

	Under the Court’s ruling in Feingold, Complainant cannot recover compensatory damages at this administrative agency.  Requests for compensatory damage in excess of a million dollars should be made before a court of common pleas.

Commission’s Jurisdiction Over Utility’s Service 
 
		However, Hirsh argues further that because the Commission lacks jurisdiction to award damages, the Commission lacks authority to determine Duquesne’s duty to Hirsch in restoring electric service after an outage.  On this point, as explained below, Hirsh’s argument misapprehends the Commission’s authority to determine Duquesne’s duty in providing service to Hirsch. 

  		Section 1501 of the Public Utility Code (Code), 66 Pa.C.S. § 1501, mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa.C.S. § 1505.

		Section 102 of the Code, 66 Pa.C.S. § 102, defines “service” as:

Used in its broadest and most inclusive sense, includes any and all
 acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . .

(Emphasis added).  A utility’s “service” is not merely confined to the distribution of utility service, but also includes “any and all acts” related to that function.  West Penn Power Co. v.Pa. Pub. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth. 1990).  

		The Pennsylvania courts have ruled as follows:

	“When a utility’s failure to maintain reasonable and adequate service is alleged, regardless of the form of the pleading in which the allegations are couched, it is for the PUC initially to determine whether the service provided by the utility has fallen short of the statutory standard required of it.” (Citations omitted).
DiSanto v. Dauphin Consolidated Water Supply Company, 291 Pa.Super. 440, 436 A.2d 197 (1981).

		If Hirsch’s allegations are proven by a preponderance of evidence at a hearing, the allegations may well constitute a violation of the reasonable and adequate service requirements of Section 1501 of the Code.  Honey Brook Water Co. v. Pa. Pub. Util. Comm’n, 167 Pa. Cmwlth. 140, 647 A.2d 653 (1994), app. denied, 540 Pa. 587, 655 A.2d 518 (1995).  Further Duquesne may ultimately face a civil penalty and/or an order to take remedial action, in the event Hirsch prevails in establishing inadequate service on Duquesne’s part.

		As the above analysis demonstrates, the Commission has jurisdiction to determine Duquesne’s duty in providing services to Hirsch.

Conclusion

		For the reasons stated above, Hirsch’s P.O. will be sustained with respect to any claim by Hirsch for monetary relief.  This case will proceed to hearing with respect to Duquesne’s duty to provide reasonable service to Hirsch. 

		The Parties are directed to attempt to resolve this matter themselves and are strongly encouraged to participate in settlement negotiations.  Settlement discussions are consistent with the Commission’s regulations.  See 52 Pa.Code § 5.231.

CONCLUSIONS OF LAW

		1.	The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.

		2.	The Commission has been granted broad powers to regulate all public utilities doing business within the Commonwealth.

		3.	The Commission is empowered to determine whether a public utility is providing safe, adequate and reasonable service.

		4.	The Commission lacks the authority to award monetary damages.


ORDER


		THEREFORE,	

		IT IS ORDERED:

		1.	That Alderwoods (Pennsylvania), Inc., a wholly owned subsidiary of Service Corporation International, t/a Burton L. Hirsch Funeral Home’s (Hirsch) Preliminary Objection filed to its Formal Complaint at Docket No. C-2016-2522634 is sustained, in part, as to Hirsch’s claim for monetary damages against Duquesne Light Company, as the Commission lacks jurisdiction to grant such relief.

		2.	That Hirsch’s Preliminary Objection filed at Docket No. C-2016-2522634 seeking dismissal of its Formal Complaint, without prejudice, against Duquesne Light Company is denied, in part, as the Commission has jurisdiction to determine Duquesne Light’s duty to provide reasonable service to Hirsch as required by the Public Utility Code.

		3.	 That a Prehearing Conference will be scheduled in this proceeding to establish a procedural schedule and to address any other issues that may arise during the conference, and the parties will be so notified in writing.
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