%MMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PHILADELPHIA STATE OFFICE BUILDING
1400 SPRING GARDEN STREET
PHILADELPHIA, PENNSYLVANIA 19130

(215) 560-2105

IN REPLY PLEASE
REFER TO OUR FILE

May 28, 1997

SEE ATTACHED SERVICE LIST

Re:  Application of Butchco, Inc., t/d/b/a
Thomas Gerrity Moving & Storage
Docket Number A-00113673
Dear Participants and Counsel:

I am the Administrative Law Judge assigned to preside in the above-referenced
case.

Enclosed please find a copy of a Prehearing Order issued in this case.

One matter that I want to raise at this time deals with the registration of the
Fictitious Name "Thomas Gerrity Moving & Storage." Through LEXIS research, 1 have
determined that the Fictitious Name is currently registered to Paul and Leanne Bobersky, as
individuals, rather than as a corporate fictitious name for Butchco, Inc. As the applicant here
1s the corporate entity, I assume this will be corrected prior to the scheduled hearing.

Very truly yours,

Y

Wayne L. Weismandel
Administrative Law Judge

Enclosure

cc: Acting Chief ALJ Robert A. Christianson (with enclosure})



.DIVIMONWEALTH OF PENNSYLVAI&
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PHILADELPHIA STATE OFFICE BUILDING
1400 SPRING GARDEN STREET
PHILADELPHIA, PENNSYLVANIA 18130

(215) 560-2105

IN REPLY PLEASE
REFER TO OUR FILE

May 28, 1997
| BECHELY By
SEE ATTACHED SERVICE LIST ' JUN - 2 1997

AT
Re:  Application of Butchco, Inc., t/d/b/a FLOMMISS N
Thomas Gerrity Moving & Storage ’

Docket Number A-00113673
Dear Participants and Counsel:

I am the Administrative Law Judge assigned to preside in the above-referenced
case.

Enclosed please find a copy of a Prehearing Order issued in this case.

One matter that I want to raise at this time deals with the registration of the
Fictitious Name "Thomas Gerrity Moving & Storage." Through LEXIS research, I have
determined that the Fictitious Name is currently registered to Paul and Leanne Bobersky, as
individuals, rather than as a corporate fictitious name for Butchco, Inc. As the applicant here
is the corporate entity, I assume this will be corrected prior to the scheduled hearing.

Very truly yours,
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Administrative Law Judge &
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Butchco, Inc., t/d/b/a : Docket No.
Thomas Gerrity Moving & Storage ; A-00113673
PREHEARING ORDER.

The above captioned matter is scheduled for a hearing on Friday, July 25, 1997, at
10:00 am. in Room 318, Scranton State Office Building, Scranton, Pennsylvania. The parties are
directed to comply with the following:

1. Pursuant to 52 Pa. Code §§1.21 and 1.22, you may represent yourself, if you
are an individual, or you may have an attorney represent you. However, if you are a partnership,
corporation, trust, association or governmental agency or subdivision, you must have an attorney
represent you in this proceeding. Unless you are an attorney, you may not represent someone else.

2. If y(;u wish to offer into evidence at the hearing material in the form of
documents (letters, bills, cancelled checks and the like), you should bring with you the required number
of copies (an original and two copies for the Commission, one copy for every other party in the case,
and a copy for yourself). 52 Pa. Code §5.409. Documents should be properly pre-marked for
identification.

3. Be aware that there often is a delay in my receiving documents filed in
Harrisburg., Therefore, serve me directly with any documents that you file in this proceeding.

4, In order to facilitate the conduct of the hearing, on or before Friday, July 18,
1997, counsel for applicant and for protestant(s) are directed to confer in person or by telephone and to

exchange in writing the names, addresses, and telephone numbers of all witnesses they intend to have



-

testify. In the course of conferring, counsel also shall informally request copies of any documents
deemed relevant so that any such document(s) may be reviewed prior to, rather than during, the
hearing,

5. If you need to subpoena witnesses for the hearing, you should review 52 Pa.
Code §5.421. You should submit your written application for subpoenas sufficiently in advance of the
hearing so that the other parties will have the requisite ten days' notice to answer or object to your
application, and so that you will have enough time to receive the subpoenas and serve them.

6. Protestants should be prepared to begin presentation of their direct case
immediately upon the conclusion of the presentation of the applicant's direct case.

7. A request for a change of the scheduled hearing date must be submitted in
writing né -later than five (5) days prior to hearing. Requests for changes of initial hearings must be
sent to the Chief Administrative Law Judge, P.O. Box 3265, Harrisburg, PA 17105-3265. Only the -
Chief Administrative Law Judge may grant a request for a change of an initial hearing. Such changes
are granted only in rare situations where good cause exists. Requests for changes of subsequent
hearings, if any, should be served directly on me.

8. It is the Commission's policy to encourage settlement. 52 Pa. Code §5.231(a).
You are urged to discuss among yourselves the possible settlement of this case at least one week
before the hearing. If you are unable to settle this case, you may still resolve as many questions or
issues as possible during your informal discussion.

Dated: May 28, 1997 zf/gnc A J

Waﬁ\e L. Weismandel
Administrative Law Judge




Application of Butchco, Inc., t/d/b/a Thomas Gerrity Moving & Storage

Docket Number A-00113673

For the right to begin to transport, as a common carrier, by motor vehicle, household goods in
use, between points in the city of Scranton, Lackawanna County, and within three (3) miles of .
the limits of said city; and household goods in use, from points in the city of Scranton,
Lackawana County, and within three (3) miles of the limits of said city to other points in
Pennsylvania, and vice versa; which is to be a transfer of all of the rights issued to Fratco, Inc.,
t/d/b/a Thomas Gerrity Moving & Storage, under the certificate issued at A-00109996, subject
to the same limitations and conditions.

SERVICE LIST

Butchco, Inc.

t/a Thomas Gerrity Moving & Storage
1252 Philo Street

Scranton, PA 18508

Joseph J. Notarianni, Jr., Esquire

Myers Brier & Kelly LLP

108 North Washington Avenue, Suite 700
Scranton, PA 18503

{717) 342-6100

Fax Number: (717) 342-6147

Fratco, Inc.
230 Northern Boulevard
Clarks Summit, PA 18411

Christopher B. Jones, Esquire
406 Jefferson Avenue
Scranton, PA 18510

(717) 342-9295

Fax Number: (717) 342-6011




PLEASE RESPOND TO HARRISBURG

aily

TEVENS & LEE

A PROFESSIONAL CORPORATION

000246

June 6, 1997 97JU,*“1'~9 PH’U'UI

PRO fHOAJUL'F-!v-- D
FFIL

James J. McNulty

Acting Prothonotary

PA Public Utility Commission
P.O. Box 3265

North Office Building
Harrisburg, PA 17105-3265

Re: Application of Butchco, Inc., t/d/b/a Thomas Gerrity
Moving and Storage, Docket No. A-00113673

Dear Acting Prothonotary McNulty:

Please find enclosed an original and three copies of the
Notice of Appearance of the undersigned counsel for filing on
behalf of the Applicant, Butchco, Inc., t/d/b/a Thomas Gerrity
Moving and Storage in the above captioned proceeding. As indicated
by the attached Certificate of Service, all parties of record have
been served a copy hereof.

Should you have any questions or comments, please feel free to
contact my office.

Sincerely,

STEVENS & LEE

ComintZn

1
~

Kenneth Zielonis

/dle
Attachment

7

OCUMENT
~01 DER

208 North Third Streey, Suite 310, I'O. Bux 12090, Harrisburg, PA 17108-2090 » 717-234-1250 Fax 717-234-193%
One Penn Square, [MQ. Bos 1594, Lancaster, PA 176081594 « 717-291-1031 Fax 717-394-7726
1605 North Cedar Crest Boulevard, Suite 515, 2O, Boy 28830, Lehigh Valley, PA 18002-0830 » 610-439-1195 Fax 610-439-8415
Two Menn Center Plaza, Suite 200, Philadelphia, PA 1¥102-17(02 « 215-854-6370 Fay 215-569-0216
111 Morth Sisth Street, PO, Bos 679, Reading, PA [19603-0679 « 610-478-2000 Fax 610-376-5610
One Glenhardiv Corporate Center, 1275 Drummers Lane, RO, Box 236, Wayne, PA 19087-0236 » 610-964- 1180 Fax 610-687-1384
289 North Main Street, Wilkes-Barre, PA 18702-3409 » 717-823-6116 Fax 717-823-1149



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Butchco, Inc. '
Docket No. A-00113673

t/d/b/a Thomas Gerrity Moving
and Storage

e 48 we

NOTICE OF APPEARANCE

Please enter my appearance in the above designated matter on
behalf of the Applicant, Butchco, Inc., t/d/b/a Thomas Gerrity
I am authorized to accept service on behalf of

Moving and Storage.
I

said participant in this matter on the basis of this notice,
request a copy of each document hereafter issued by the Commi€sion

in this matter.

LY%200

Respectfully submitted,

ey o =2, to

Kenneth Zielonis;zfsqulre

?

S
C.

STEVENS & LEE ol o

208 North Third-street & 33

Suite 310 .
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F.0O. Box 12090 :C,':;?; N

Harrisburg, PA 17108- 299i1 kg
(717) 234-1250 .
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RECEIYED .
PROTHORDTARY'S OFFlut
IN THE COMMONWEALTH OF PENNSYLVANIA
BEFORE THE
PENNSYLVANIA PUBLIC UTILXTY COMMISSION

0002148

CERTIFICATE OF SERVICE

I hereby certify that, on this 6th day of June, 1997, I have
served true and correct copies of the foregoing document upon the
persons set forth below by First Class Mail, postage prepaid or by
hand-delivery (unless service is otherwise indicated), 1in
accordance with 52 Pa. Code Section 1.54:

The Honorable Wayne L. Weismandel
Administrative Law Judge

Office of Administrative Law Judge
1302 Philadelphia State Office Bldg.
Broad and Spring Garden Streets
Philadelphia, PA 19130

Joseph J. Notarianni, Jr., Esquire
Myers Brier & Kelly, LLP

108 North Washington Avenue, Suite 700
Scranton, PA 18503

Christopher B. Jones, Esquire
406 Jefferson Avenue
Scranton, PA 18510

Kttty Ao

Kenneth Zielozfj, Esquire




MYERS, BRIER & KELLY, L.L.P.

ATTORNEYS AT LAW
Sunte 700
108 NORTH WASHINGTON AVENUE
SCRANTON, PENNSYLVANIA 18503

717-342-6700
FAX: 717-342-6147

June 13, 1997

=
: S S
Wayne L. Weismandel T =
Administrative Law Judge i PR D Z
2, - - VLTI o
Pennsylvania Public Utility Commission L) GC UEQ b h} -E ;i o 7
Philadelphia State Office Bldg. - - . 2C o
1400 Spring Garden St. !‘:' O L D h F:-) s i_"'; f&"
Philadelphia, PA 19130 i 23 l:?
Re:  Application of Butchco, Inc. t/d/b/a Thomas Gerrity Moving ém

Storage; Docket No. A-00113673

Dear Judge Weismandel:

In response to your letter of May 28, 1997 regarding the current registration of the
fictitious name "Thomas Gerrity Moving & Storage", enclosed please find a filed Application
for Amendment, Cancellation or Withdrawal of Fictiious Name registering the name
"Thomas Gerrity Moving & Storage" to Butchco, Inc., the applicant in the above-referenced
matter.

Of course, if you should have any questions or comments regarding this marter, please
do not hesitate to contact me.

ery truly yours,

8TL

\

seph J. Notarianni, Jr.

JIN:tjk
Enc.

cc: Paul and Leanne Bobersky P} e
Ken Zielonis, Esq. "-{ EC?EVEEV‘)

JURT 7 1997
FAPUBLNJN\BOBERSK YAWEISMAND.L01 PUBLIC UTILITY Comp ASSION
LPLOHALLY |

_ PHILADELPHIA OFFICE
ADMINISTRATION LAw JUNGE



A - B5/904-97 na:12 MYERS.:BRIER,& KELLY - 7177832392 NO. 8§23 vas

: el |
'.,-rJlicrm'{-im Number____ J‘I“ qzd JUN 04 1997

Filed with the Deflartmant of Statg on

1

Entity Nurnber 2068044 m A

_VSM:ret-iv of the Communwealth #

APPLICATION FOR AMENDMENT, CANCELLATION OR WITHDRAWAL

FICTITIOUS NAME
DSCD:54-01 2017 (Rev 30)

Indlcate type ot transaction {check urul.l:

DOCKETED

—. Appiicatlon for Cancallation of Figtitious Nume Regiauatian (54 PA.C.S. § 313) - JU N 2 4 mW

X _ Application for Amendment of Fictitious Name Registraton (54 Pa.i:.s. § 112

—~— Application far Withdrawal from Fictitious Name Registration (54 Py C.5. § 313)

in campliance with the requirements of §4 Pa.C.S. Ch.3 (refating to fictitious names), the undersigned entity or” entities,
desiring to smend, cancel or to withdrow from a ficttious name registration, hereby statels! that:

1. The fictitious name as heratofore registered is: Thomas Gerrity Moving & Storage

2. The addreas of the principal place of bysiness of the busingss or other activity carried sn under or through the ficﬁitfuus '
name, including nutnber and street. it any. is (tho Degartment i3 autharized to conform ta the records of the Department):

629 Wheeler Avc, S¢ranton PA 18508 Lackawanoa
Number and Street City State Zp County
3. The last preceding filing with respect to this fictitious Nname was made in the Degartment of State on: DBQEEEF‘B; 17, 1396
Oated
at
{Rall and Film)
. ) ) . rn \ "1 "
4. {Check ane or mare of tha tallawing, a5 1ppropriatel: ~ D O C\d’iv \.:- ‘\3 |
A..__ Thes fictitiouz name has been changed 1o — \ .,.1) ;‘: *;'\
8. The principal place of business set lorth i paragraph 2 has been changed to IP.0. Box alona is not acceptablel:
Mumber and Steat City . " Sate : Zp County

C._.__ The following partylies} hak (have) been added to the registration and their tlgnature(s) appearis) at the end af This
application: . "
Narmic Numbor and Street Clty State Zip

Bucrehco, Inc. 1252 Philo St. Scrantoun PA 18508




.- BBrB4s97 89:13 MYERG,BRIER,& KELLY -« =
E)"J 4 i.i’?"' Ly 177832382 . NO. 8_23 Gad
", DSCB:54.312/313 (Rev 80)-2 / L : Tt

D.__X_The fallawing partylies) has (have) withdrawn from the business or ather activirty Garried on under or through the
fictitious name and their signature({s) appearis) at the end af this application:

Name ! Number and Stroet City State l Zip
. Paul Bobersky 1252 Pnilo St. Scranton PA . 18508
Leanne Boberaky 1252 Phile St. Scranton PA 18508

E.____ The fictitisua name registration s canceted.
S. A brief statament of the chargctar ar aarure of the business or ather activity to be carmied on under or through the tictitious

name is: moving and storage of househdld furnirure

6. (Strike out if o withdrowal ar eapcellation): This amendment, withoyr refsrence to any other fiting, sets forth 3l information.
with reapuct to thg fictitious name which wouid be required in an griginal flling under the Fictitious Ngmes Act.

7. {Stike out if 3 withdrawal or gancellatian): The opplicant is Familior with the provisions of 54 Pa.C.S. § 332 (rclating ta wifect
of registrationt and understands that filing under the Fictitious Names Act does not creste any axctusive ar other right in
the fictitious namae.

8. [Optional-Sea Instruction F): This application has been sxecuted by an agent heratofare designated for that purpose i
a priar filing in this rogistration, -

N TESTIMONY WHEREQF, the Mignud has {have) caused this Application for Amendment, Cancsiiation or Withdrawal
-Fictitigus Name to be exacuted this J day of ___ June .19 97

rias signaturg(s) Adding parties signature(s]

All currant parties signature(s}

Butchco, Inc.

IName of Entity) / mw“n
BY: 8Y: @M .

(Signature) 4 (Slafipedre}

TITLE: : "TITLE: President




MMONWEALTH OF PENNSYL.NIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
P.0. BOX 3265, HARRISBURG, PA 17105-3265

BOCKETE July 8, 1997

JUL 28 1997 DOCUMENT
FOLDER

Butcho, Inc., t/d/b/a Thomas Gerrity Moving & Storage

f ._IN%PLY PLEASE
REFER YO QUR FILE

InRe: A-00113673

(See letter dated 05/22/97)

For the right to begin to transport, as a common carrier, by motor vehicle, household goods in use,
between points in the city of Scranton, Lackawanna County, and within three (3) miles of the limits of
said city; and household goods in use, from points in the city of Scranton, Lackawanna County, and
within three (3) miles of the limits of said city to other points in Pennsylvania, and vice versa; which is
to be a transfer of all of the rights issued to Fratco, Inc., t/d/b/a Thomas Gerrity Moving & Storage,
under the certificate issued at A-00109996, subject to the same limitations and conditions.

Hearing Notice

This 1s to inform you that a hearing on the above-captioned case will be held as follows:

Type: Initial

Date: Friday, July 25, 1997
Time: 10:00 a.m.

Location: Room 318

Scranton State Office Building
100 Lackawanna Avenue
Scranton, Pennsylvania

This is to inform you that the presiding officer has been changed from Administrative Law Judge Wayne
L. Weismandel to Administrative Law Judge Richard M. Lovenwirth, Judge Lovenwirth will preside over the
hearing. Judge Lovenwirth can be contacted as shown below:

A1420 §.ASYLOIGHLOUE
ST AAIRORY

[k
-
Lo
)
(@)

9g:2 1'd b~ LD



Presiding Officer: Administrative Law Judge Richard M. Lovenwirth
’ Room 318
Scranton State Office Building
100 Lackawanna Avenue
. Scranton, Pennsylvania 18503
telephone number: (717) 963-4818

Attention: You may lose the case if you do not come 1o this hearing and present facis on
the issues raised.

If you intend to file exhibits, 2 copies of all hearing exhibits to be presented into evidence
must be submitted to the reporter. An additional copy must be furnished to the Presiding
Officer. A copy must also be provided to each party of record.

Except for those individuals representing themselves, the Commission's rules require that
all parties have an attorney, therefore, you should have an attorney of your choice file an entry of
appearance before the scheduled hearing.

If you are a person with a disability, and you wish to attend the hearing, we may be able to
make arrangements for your special needs. Please call Norma Lewis at the Public Utility
Commission:

® Scheduling Office: 717-787-1399
® AT&T Relay Service number for persons who are deaf or hearing impaired:
1-800-654-5988.

pc:  Judge Lovenwirth
Judge Weismandel
Norma Lewis
Judy E. Weaver, Scheduling Officer
Beth Plantz
Docket Section
Calendar File




. ALJ APPEARANCE SHEET & B
ALJ Hearing Report -
Docket No. A-00113673 CHECK THOSE BLOCKS WHICH APPLY:
Prehearing Held ?YES ] NO
Case Name Butcho, Inc. t/d/b/a Thomas Gerrity Hearing Held ES O No
Moving & Storage
Teslimony Taken YES O NO
Transcript Due 0 VYES ] ,NO
Hearing Concluded g/YES N/NO
Location Scranton Further Hearing Needed O No
Date July 25, 1997 Estimated Add'l Days U ]\] -
ALJ Richard M. Lovenwirth RE(QF@ € @?‘V] E N O No
— T /
Reporting Firm / Q BATE
Briefs to MIeD F R [0 YES [ﬂ/ N
7 DATE
BENCH DECISION [0 YES E}/ NO

REMARKS:

///ZJSE

vc*/[c/// /6_

’f}?&‘ /tfﬂ/ﬂn,g

PLEASE PRINT CLEARLY
Incompleté Information may Result in Delay of Processing

/fyur‘f'/ﬂ fk’
/

Name and Telephone Number

Address

Appearing for

W'&—

Kevnetn 2 lelom
leo_ .

SL/'\J-L 3lo 20% WN-Thure

Telephone No. 77 |1} - 2‘3L{~—17 SO

Zip
101

S

6L/7LC/LIC.‘), I}f\c..
6& vt /:J /}’)owwj < _fylo.m:é;('

Qhﬂﬁ-’m? )n}g @ /‘!0” LS

Hob Tefrtisn S g

I—D(o t:—/;)-({ ﬂﬁ{g‘fg

San

-

Telephone No. 24 7 3(, 2 ?l? 5 —é ";: 5
“-L“rt_! w [
of &
}', (¥ I g

City State Zip U:JC‘I -

Telephone No. o o @

n
«
m
City State Zip
Telephone No.
t

Check this box if additional parties or counsel of record appear on back of form

REPORTER

AL Km,(jf% )
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coMONWEALTH OF PENNSYLVANSED
PENNSYLVANIA PUBLIC UTILITY COMMISSION
P.O. BOX 3265, HARRISBURG, PA 17105-3265

IN REPLY PLEASE
REFER TO GUR FILE
July 29, 1997

In Re: A-00113673
{See letter dated 07/08/97)

MEy
Butcho, Inc., t/d/b/a Thomas Gerrity Moving & Storage
For the right to begin to transport, as a common carrier, by motor vehicle, household goods in use,
between points in the city of Scranton, Lackawanna County, and within three (3) miles of the limits of
said city; and household goods in use, from points in the city of Scranton, Lackawanna County, and
within three (3) miles of the limits of said city to other points in Pennsylvania, and vice versa, which is

to be a transfer of all of the rights issued to Fratco, Inc., t/d/b/a Thomas Gerrity Moving & Storage,
under the certificate issued at A-00109996, subject to the same limitations and conditions.

Hearing Notice

This is to inform you that a hearing on the above-captioned case will be held as follows:

Further Telephone Hearing

vl
bk

B

=
=
@

7 F
Tuesday, September 16, 1997 ﬁ ﬂ' é A fg‘??

JU
10:00 a.m. L 30 ]997 {ii?}

Pregiding Officer: Administrative Law Judge Richard M. Lovenwirth
Room 318

Scranton State Office Building 0 0 :‘m

100 Lackawanna Avenue ~y, \/‘/f? ¢ e
Scranton, Pennsylvania 18503 f‘f: -
telephone number: (717) 963-4818

"
Sy
3
At the above date and time. the Presiding Officer will contact the partics as follows:
Joscph J. Notarianni, Jr., Esquire

(717) 342-6100
Christopher B, Jones, Esquire (717) 342-9295
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Attention: You may lose the case if you do not come 1o this hearing and present facts on
the issues raised.

If you intend to file exhibits, 2 copies of all hearing exhibits to be presented into evidence
must be submitted to the reporter. An additional copy must be furnished to the Presiding
Officer. A copy must also be provided to each party of record.

Except for those individuals representing themselves, the Commission's rules require that
all parties have an attorney; therefore, you should have an attorney of your choice file an entry of
appearance before the scheduled hearing,

If you are a person with a disability, and you wish to attend the hearing, we may be able to
make arrangements for your special needs. Please call Norma Lewis at the Public Utility
Commission:

® Scheduling Office; 717-787-1399
® AT&T Relay Service number for persons who are deaf or hearing impaired:
1-800-654-5988.

pc:  Judge Lovenwirth
Norma Lewis
ludy E. Weaver, Scheduling Officer
Beth Plantz
Docket Section
Calendar File




Revised August 19, 19, .

A-00113673

Butcho, Inc., t/d/b/a Thomas Gerrity Moving & Storage

For the right to begin to transport, as a common carrier, by motor vehicle, household goods in use,
between points in the city of Scranton, Lackawanna County, and within three (3) miles of the limits of
said city; and household goods in use, from points in the city of Scranton, Lackawanna County, and
within three (3) miles of the limits of said city to other points in Pennsylvania, and vice versa; which is
to be a transfer of all of the rights issued to Fratco, Inc., t/d/b/a Thomas Gerrity Moving & Storage,
under the certificate issued at A-00109996, subject to the same limitations and conditions.

BUTCHCO INC e g T
T/A THOMAS GERRITY MOVING & STORAGE RN ol
1252 PHILO STREET ) :” = iy
a 1k ; ;T
SCRANTON PA 18508 AUG 21 1997

JOSEPH J NOTARIANNI JR ESQUIRE
MYERS BRIER & KELLY LLP
108 NORTH WASHINGTON AVENUE SUITE 700
SCRANTON PA 18503
caul

(717) 3426100
Fax Number: (717) 342-6147 ﬂ\;.\(;ﬁ\

(Representing applicant) y (‘ \St -
\.:) \) J %E‘Q‘

FRATCO INC
230 NORTHERN BOULEVARD

CLARKS SUMMIT PA 18411
{Representing transleror)

£36200

CHRISTOPHER B JONES ESQUIRE =

406 JEFFERSON AVENUE =
SCRANTON PA 18510 =

(717) 342-9295 Zm W
Fax Number: (717) 342-6011 ja

Lh:Bl iy 0¢a9n

(Representing Santoro Enlerpriscs. Inc.) e

'

Zo
KENNETH ZIELONIS ESQUIRE -
SUITE 310 =
208 NORTH THIRD STREET a

PO BOX 12050

HARRISBURG PA {7108-2040
(717 234-1250

Fax Number: {717) 234-1939
(Representing Applicant)



. APPEARANCE SHEET

,LJ HEARING REPORT

Docket No. A-00113673 CHECK THOSE BLOCKS WHICH APPLY:
Prehearing held NO
Case Butcho, Inc., t/d/b/a Thomas Hearing held NO
Name Gerrity Moving & Storage
Testimony taken NO
Transcript due NO
Hearing concluded NO—,
Location Scranton Further hearing needed NO
Date September 16, 1997 Estimated add'l days ~
ALJ Richard M. Lovenwirth RECORD CLOSED YES NO
s ol (sae e
Briefs to be Filed @ NO
B P . DATE Py
BENCH DECISION YES NOS'
REMARKS: g

NAMES ADDRESSES AND TELEPHONE NUMBERS OF PARTIES OR COUNSEL OF RECORD

- o PLEASE PRINT CLEARLY
INCOMPLETE INFORMATION MAY RESULT IN DELAY OF PROCESS
NAME and TELEPHONE NUMBER ADDRESS APPEARING FOR
> Y 2ielonis £ e 300, DeT .30
Peaneth 2 o5 | S 309 o, Butore, e
City State | Zip ;1—/,51 Theraes Vd
TelephoneNn.’7/q‘9 34 = JDTO ]—\735 I'e }"7/0’ b o {_u mWWI{ShMOY
. . fbﬂ”t’ 1
Chrishohe B S Vol ~efle son Qe <an -ﬁ/o Fhr rlf/ﬂwaf
City State Zip e
Telephone No. DAY G249 '8 ~SC U Jhﬁ (J (i ] %3"‘; O
City State Zip
Telephone No.

CHECK THIS BOX IF ADDITIONAL PARTIES




Law OFFICES OF

STEVENS & LEE

A PROFESSIONAL CORPORATION

PLEASE RESPOND TO HARRISBURG

November 7,
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I. STATEMENT OF THE CASE

on January 21, 1997, Butchco, Inc., t/d/b/a Thomas
Gerrity Moving and Storage, ("Applicant" or "Butchco"), filed an
Application to transfer the existing certificate rights of Fratco,
Inc., t/d/b/a, Thomas Gerrity Moving and Storage, ("Transferor" or
"Fratco"). The Application was published in the February 8, 1997
edition of the Pennsylvania Bulletin. Subsequently, on March 1,
1997, a Protest was filed by Santoro Enterprises, Inc.,
("Protestant").

An Initial Hearing was held in the matter on July 25,
1997 with a further hearing held on September 16, 1997. The record
consists of approximately 150 pages of transcript and several
exhibits. The presiding Administrative Law Judge, ("ALJ"), has
required Main Briefs to be filed on or before November 7, 1997.
Applicant files this Main Brief in accordance with that

requirement.
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STATEMENT OF THE QUESTIONS INVOLVED

Does an Applicant which has significant
experience in the moving and storage business,
has sufficient employees and motor vehicle
equipment available to render service, has an
office and warehouse, has the requisite office
equipment and has adequate levels of
insurance, met its burden of proving it is
technically fit to render service and thus
should receive a certificate of ©public

convenience?

Suggested Answer:

Yes.

Does an Applicant which has earned a net
profit operating as General Manager of a
moving company and has a positive net worth
met its burden of proving it is financially

fit to render service?

Suggested Answer:

Yes.
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III. SUMMARY OF TESTIMONY

Paul Bobersky is President of Butchco, Inc. (Tr. 12.})
Mr. Bobersky’s company, Butchco, Inc., is also General Manager of
Fratco, Inc., the Transferor in this proceeding. Id.
Mr. Bobersky'’s company currently manages the business operations of
the Transferor. (Tr. 13.) Mr. Bobersky also has a storage
business. (Tr. 13.) Butchco, Inc. also owns a storage warehouse.
Id. As general manager of Fratco, Mr. Bobersky runs the storage
business: he books moving jobs, he oversees the operations of the
trucks, he oversees the drivers, and he oversees the office staff.
(Tr. 14.) Mr. Bobersky is also responsible for the financial
matters of Butchco, Inc. (Tr. 15.) He also supervises the billing
operations for Butchco, Inc. Id.

Mr. Bobersky supervises the office staff of Butchco, Inc.
(Tr. 16.) He oversees the actions of a secretary and the treasurer
of Butchco, Inc. (Tr. 17.) Butchco, Inc. has one office staff
person. Id.

Butchco, Inc has six employees. (Tr. 43.) Included in
that employee complement are three full time furniture workers and
one part time summer help furniture worker. Id. Butchco has one
foreman. Id. The foreman drives the trucks and also coversees all
jobs when Mr. Bobersky is on the road. Id. The foreman also
supervises the other workers at a job site when Mr. Bobersky is
unavailable. Id.

The other workers move furniture for Butchco. (Tr. 18.)}

Those workers also work in the warehouse. Id. Such workers also
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pack and unpack the moving van vehicles. Id.

Mr. Bobersky was foreman for Fratco, Inc. for 5-5@ years.,
Id. As foreman he assisted in moving clients, he drove trucks for
Fratco, he compiled the bills, he handled the storage of furniture
and other items, he acted as collection agent, he handled damage
claims, and he reviewed truck inspection reports. (Tr. 19.) A&s
foreman, he also supervised three employees. Id.

He worked for a predecessor of Fratco, Inc., Frank and
Shirley Fratzola, t/a, Thomas Gerrity Moving and Storage.
(Tr. 20.) He worked as a mover for this company. (Tr. 21.) This

meant loading and unloading, and driving the truck. Id. He also

oversaw the storage operations of this company. (Tr. 22.)

Mr. Bobersky’s company, Butchco, 1Inc., has storage
operations which he oversees. (Tr. 22.) This storage operation
has both short term and long term storage customers. Id. He

maintains insurance on items in storage. Id. He also maintains
the storage bins. Id. He has managed another storage company for
5 years. Id.

Butchco, Inc. has employees whose moving experience

ranges from 2 to 25 years. Id. Three employees have 2 to 10 years
of experience in the moving business. (Tr. 23.) One employee has
approximately 25 years experience in the moving business. Id. If
Butchco, Inc. is granted a certificate, he will use these employees
to render service to the public under the certificate. Id. His
employees include three full time employees and one part time

summer help. Id.
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Butchco, Inc. will maintain a local office at 629 Wheeler
Avenue, Scranton, Pennsylvania. This is also where Butchco, Inc.’s
storage facility is now located. Id.

Butchco, Inc. has the following office equipment:
computers, a copier, a printer, two telephone lines, a facsimile
machine on order, desk and chairs. (Tr. 23-24.) Butchco, Inc.
also has a copy of the PUC’s regulations. (Tr. 24.) Communication
equipment owned by Butchco, Inc. include a cellular phone in one
truck as well as the two telephone lines. (Tr. 24.) There is also
communication equipment at the office. Id.

Butchco, Inc. also has the necessary moving accessories
such as moving pads, specialized moving equipment for furniture
such as pianos, dollies, and hand trucks. (Tr. 24.)

Butchco, Inc. now owns a 24 foot double axle moving van.
(Tr. 25.) It is a 1984 GMC product. Id. This vehicle has an
eleven foot ceiling. Id. Butchco, Inc. also owns a 1989 Ford
diesel which is 18 feet in length with a 10 foot 8 inch ceiling.
Id.

Butchco, Inc. considers these standard moving vans for
city use where there are a lot of trees and narrow streets.
(Tr. 25-26.) If necessary, Butchco, Inc. will buy new vehicles.
(Tr. 26.)

Butchco, Inc. will create a standard employment
application to be used for hiring drivers. (Tr. 26.) Currently
when interviewing for drivers, Butchco, Inc. sends away for

information on drivers from the Pennsylvania Department of
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9 @
Transportation. Id. Its drivers also will have the necessary
physicals required by state and federal regulations. Id. He will
also create an employment application for non-driver personnel.
(Tr. 27.) He also will review a potential applicant’s driving
record. Id.

Butchco, Inc. intends to advertise in the local Yellow
Pages. (Tr. 28.) He also intends to create a complaint/claims

procedure. Id. This would include alleged overcharges and damage

claims. Id. He handled customer complaints for his former

employers. (Tr. 29.)

One of his prior responsibilities as foreman for his
prior employers was to provide job estimations and cost
estimations. (Tr. 29.) Included in calculating the cost of a
move, is the length of time necessary which is a function of the
location of furniture in a building, i.e., the floor level, and the
number of pieces of furniture and moving boxes. JId. Based on this
information, he provides cost estimates. Id. He also gives
customers price quotes. (Tr. 30.)

Applicant’s Exhibit No. 1 represents Butchco’s Balance
Sheet and Income Statement. (Tr. 31.) The balance sheet shows a
$36,702 net worth as of June 30, 1997 for Butchco, Inc. Id. The
income statement shows the revenue and expenses of Butchco, Inc.
for the six-month time period that it has acted as General Manager
of Fratco, Inc. (Tr. 31.) Butchco, Inc.’s had an operating profit
of $7,655 for the six-month time period ended June 30, 1997.

Butchco, Inc. has a Management Agreement with Fratco,
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Inc. (Tr. 32.) Under the Management Agreement, Butchco, Inc. acts
as General Manager of Fratco, Inc. and is obligated to operate the
business. Id. The Agreement has a provision for compensating
Butchco, Inc. as the general manager of Fratco, Inc. (Tr. 33.)
The compensation provision requires Butchco, Inc. to receive 99% of
the total income of Fratco, Inc. as compensation. Id. This means
after all expenses are paid by Butchco, Inc. (Tr. 33.)

Butchco, Inc. has two stockholders, Paul Bobersky and
Leanne Bobersky. (Tr. 35.) Distributions of profits are paid to
the two shareholders. Id.

A fictitious name registration for Butchco, Inc. has been
filed with the Pennsylvania Department of State. Id.

Fratco, Inc. has been owned by Frank Fratzola for about

14 years. (Tr. 42.) That company has had a PUC certificate for

approximately the same time period. Id. Mr. Bobersky was foreman
for half of the personnel which were employed in Mr. Fratzola‘s
business. Id. His employment stopped with Fratco, Inc. in
November of 1996. Id.

Butchco, Inc. has six employees. (Tr. 43.) Fratco, Inc.
currently operates as Thomas Gerrity Moving and Storage, the PUC
certificate holder. (Tr. 43.) Butchco, Inc. operates as the
General Manager of that entity. Id.

Mr. Bobersky has no ownership interest in Fratco, Inc.
t/a Thomas Gerrity Moving and Storage. (Tr. 44.) Mr. Bobersky’s
company simply acts as General Manager of Fratco, Inc. (Tr. 47.)

Butchco, Inc. started functioning as General Manager and operating
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the business between November 1996 and January 1997. (Tr. 48.)
Fratco, Inc. has had 400 moves since Butchco, Inc. has become the
General Manager in November of 1996. {Tr. 49.) Checks are made
payable to the certificate holder, Thomas Gerrity Moving and
Storage. (Tr. 50.) Thomas Gerrity Moving and Storage also
advertises. (Tr. 50.) Butchco, Inc. writes any checks for payment
of Fratco, Inc.’s bills., Id.

Protestant’s Cross-Examination Exhibit No. 1 was a Bell
Telephone advertisement. (Tr. 52.) It is likely the same Bell
Telephone advertisement for Thomas Gerrity Moving and Storage for
the last 2 years. (Tr. 52.) Mr. Bobersky was unsure if Butchco,
Inc. or Fratco, Inc. placed the advertisement. (Tr. 52.) When the
telephone book advertisements were to be placed, Fratco, Inc. was
still doing everything for Thomas Gerrity Moving and Storage. Id.
Butchco, Inc. is now responsible for paying the advertising fees
for Thomas Gerrity Moving and Storage. (Tr. 54.)

Mr. Bobersky had a DUI citation approximately 10 to 15
years ago. (Tr. 56.) Mr. Bobersky went through an ARD program.
Id. He has no other problems with the law since age 22. Id.

Mr. Bobersky is familiar with the entity Thomas
Gerrity, Jr. moving and storage. (Tr. 57.)

The written Management Agreement executed between
Butchco, Inc. and Fratco, Inc. was signed May 30, 1997. (Tr. 81.)
It was signed by Frank Fratzola, President, on behalf of Fratco,
Inc. Id. Paul Bobersky signed on behalf of Butchco, Inc. Id.

Butchco, Inc. had a verbal agreement to manage the business
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starting in November 1996. Id. Butchco, Inc. began to operate as
General Manager of Fratco, 1Inc. after reaching the verbal
management agreement in November 1996 but before the written
Management Agreement was executed in May 1997. (Tr. 82.,)

Butchco, Inc. filed with the Department of State for a
fictitious name on December 14, 1996. Id. An amended fictitious
name request was filed on June 4, 1997. (Tr. 84-85,) In the
amendment for a fictitious name, Leanne and Paul Bobersky were
withdrawn as parties operating the fictitious name and the name was
transferred to Butchco, Inc. (Tr. 84.)

Butchco, Inc. now carries $500,000 of liability coverage.
(Tr. 86.) It also carries $35,000 of Dbhoth uninsured and
underinsured insurance coverage limits. (Tr. 86.) Butchco, Inc.
insures a 1984 GMC truck and a 1989 Ford diesel truck. (Tr. 86.)
The GMC is a 24 foot moving van. Id.

Butchco, Inc. is in good standing with the Pennsylvania
Corporation Bureau of the Department of State. (Tr. 92.) All
taxes due the Commonwealth and federal taxing authorities have been
paid. Id4.

Since July 25, 1997, Mr. Bobersky has not encountered an
instance that he perceives to be confusion by a customer who
thought they were dealing with Protestant. (Tr. 95.)

Butchco, Inc. is still consulting and managing the
operations currently owned by Fratco, Inc. (Tr. 96.) He has
regular dealings with Mr. Frank Fratzola at Fratco, Inc. d

Mr. Bobersky spoke with Mr. Fratzola about two weeks before the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

September 16, 1997 hearing regarding the operations of the
business. Id. His business dealings with Mr. Fratzola sometimes
occur twice a week, sometimes once a month. (Tr. 96.) The times

he deals with Mr. Fratzola vary. (Tr. 96.)

TESTIMONY OF CHRISTOPHER SANTORO
Mr. Santoro operates Thomas Gerrity, Jr. Moving and
Storage. (Tr. 104.) He has a PUC certificate. Id. He also has

proper insurance. Id. He has $1,000,000 in liability insurance.

(Tr. 105.)

Mr. Santoro handles all operations of this company-.
(Tr. 106.) He purchased the business operations from Thomas
Gerrity, Jr. in 1991, {(Tr. 110.) He had a Management Agreement
with Thomas Gerrity, Jr. starting in 1991. (Tr. 110.) He operated
under that Management Agreenent for approximately 4 months.
(Tr. 110.)

Mr. Santoro believes that the similar name that the
Applicant is attempting to seek PUC approval for has caused
confusion for the public. (Tr. 113.) He advertises in the Bell
Atlantic Yellow Pages. (Tr. 114.)

In 1996 Mr. Santoro changed his business location twice.
(Tr. 117.) Since 1992 the Scranton Bell Yellow Pages has had one
advertisement for Thomas Gerrity, Jr. and another advertisement for

Thomas Gerrity Moving and Storage. (Tr. 119.)

10
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TESTIMONY OF NICHOLAS CORRIDONT

Mr. Corridoni is employed by Thomas Gerrity, Jr. Moving
and Storage. (Tr. 122). He is foreman for this Company.
(Tr. 123.) He has knowledge of the business operations of
Protestant. Id.

He attempted to describe mass confusion at a move when
both companies showed up for service. (Tr. 124-125.) He did not
know whether there were two households to be moved on that day.

(Tr. 126.)

REBUTTAL TESTIMONY OF PAUL BOBERSKY

Mr. Bobersky was familiar with the move described by
Mr. Corridoni. (Tr. 126.) This move involved the Mulberry Towers.
(Tr. 126.) Mulberry Towers tries to schedule only one move at a
time. {(Tr. 126.) Butchco, Inc. had a move scheduled on a
particular date. Id. Mr. Bobersky knew that Thomas Gerrity, Jr.
had a job scheduled the day before Butchco’s scheduled move date.
(Tr. 127.) It was his understanding that Protestant could not make
that date. (Tr. 127.) Protestant showed up the following day,
i.e., the same day, as Butchco, Inc.’s scheduled date to move a
client. Id. Mulberry Towers was not aware that Protestant was
going to show up on that day. Id. Butchco, Inc. left the job to
allow Protestant to perform its job. Id. This move was within the

last month of the September 16, 1997 hearing. (Tr. 128.)

11
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IV. PROPOSED FINDING OF FACT

1. Paul Bobersky 1is President of Butchco, Inc.
(Tr. 12.).

2. Butchco, Inc. is General Manager for Fratco, Inc.,
the Transferor. Id.

3. As General Manager, Butchco, Inc. operates the
moving and storage business for Fratco, Inc. t/a Thomas Gerrity
Moving and Storage. (Tr. 13.)

4. Bﬁtchco, Inc. has a storage business and owns a
storage warehouse. (Tr. 13.)

5. As General Manager of Fratco, Butchco runs the
storage and moving business. (Tr. 14.)

6. Mr. Bobersky, as General Manager, books moving jobs
for Fratco, Inc., he oversees the operations of the trucks, he
oversees and supervises the drivers, he oversees and supervises the
office staff, and is responsible for financial matters for Butchco,

Inc. (Tr. 14-15.)

8. Mr. Bobersky oversees the actions of a secretary and
treasurer of Butchco, Inc. (Tr. 17.)
9. Butchco, Inc. has one office staff person. Id.

10. Butchco, Inc. employs three full time furniture
workers and one part-time summer help. (Tr. 17.)

11. Butchco, Inc. has a foreman. (Tr. 17.)

12. The foreman drives the trucks and oversees all jobs
when Mr. Bobersky is on the road. He also supervises other

workers. (Tr. 17.)

12
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13. The employees of Butchco, Inc. move furniture, work
in a warehouse, unpack and pack trucks and drive the trucks. (Tr.
18.)

i4. For five and a half years, Mr. Bobersky was formerly
foreman for Fratco, Inc. (Tr. 18.)

15, As foreman he assisted in moving clients, he drove
trucks, he composed and compiled bills, handled storage functions,
he acted as collection agent, he handled damage claims, and
reviewed truck inspection reports. (Tr. 19.)

16, As foreman he also supervised three employees.
(Tr. 19.)

17. Prior to that position he worked for a predecessor
of Fratco, Inc. That predecessor PUC entity was known as Frank and
Shirley Fratzola t/a Thomas Gerrity Moving and Storage. (Tr. 20.)

18, Mr. Bobersky also worked as a mover for Frank
Fratzola. This meant loading and unloading trucks as well as
driving the vehicle. (Tr. 21.)

19. Mr. Bobersky also oversees the storage and warehouse
operations of Butchco, Inc. (Tr. 22.) It has short term and long
term storage, (Tr. 22.)

20. Butchco, Inc. maintains insurance on the storage
facilities. (Tr. 22.)

21. Mr. Bobersky previously managed a storage company
for five years. (Tr. 22.)

22. Mr. Bobersky has the requisite experience to operate

properly a moving and storage business. (Findings of Fact Nos. 1-

13
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21.)

23. Butchco, Inc. has employees whose moving experience
ranges from 2 to 25 years. (Tr. 22.)

24. Three employees have two to ten years experience in
the moving industry. (Tr. 23.) Another employee has approximately
25 years experience. Id.

25. If Butchco, Inc. is granted a certificate of public
convenience and necessity, it will use these employees to render
service to the public., Id.

26. Butchco, Inc. has the necessary experienced
employees to render service. (Findings of Fact Nos. 23-25.)

27. Butchco, Inc. has a 1local office currently at
629 Wheeler Avenue, Scranton, Pennsylvania. Id.

28. Butchco’s storage facilities are also located at
629 Wheeler Avenue, Scranton, Pennsylvania.

29. Butchco, Inc. has the following office equipment:
computers, a copier, a printer, two phone lines and telephone
equipment,a fax machine on order, and desk and chairs. (Tr. 24.)

30. Butchco, Inc. also possesses current PUC
regulations. Id.

31. One truck owned by Butchco, Inc. includes a cellular
phone. (Tr. 24.)

32. Butchco, Inc. has the necessary moving accessories
such as moving pad, specialized equipment for furniture such as
pianos, dollies, and handtrucks. Id.

33. Butchco, Inc. owns a 24-foot double axle moving van.

14
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(Tr, 25.) It is a 1984 GMC product. Id. It has an eleven foot
ceiling. Id.
34. Butchco, Inc. also owns a 1989 Ford diesel moving

van, Id. It is 18 feet in length with a ten foot, eight inch

ceiling. Id.

35. The two moving vans owned by Butchco, Inc. are
standard moving wvans for city use where there are a significant
number of trees and narrow streets. (Tr. 25-26.)

36, If necessary, Butchco, Inc. will purchase new
vehicles. (Tr. 26.)

37. Butchco, Inc. has the necessary equipment and
facilities to render service. (Findings of Fact Nos. 27-36.)

38. Butchco, Inc. has a standard application for hiring
drivers. (Tr. 26.) Butchco, Inc. sends away for information on
drivers from the Department of Transportation. (Tr. 26.) Butchco,
Inc, will also ensure that drivers have the necessary physicals
required by state and federal regulations. Id.

39. Butchco, Inc. also will create an employment
application for non-driver employees. (Tr. 27.)

40. Butchco, 1Inc. will hire competent employees.
(Findings of Fact Nos. 37-39.)

41. Butchco, Inc. intends to advertise in the local
yellow pages. (Tr. 28.)

42. Butchco, Inc. intends to create a complaint/claims
procedure, including alleged overcharges and damage claims. Id.

43. Mr. Bobersky has handled customer complaints for his

15
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44. One of Mr. Bobersky’s prior responsibilities as a

foreman was to provide job estimations and cost estimations. Id.

45. Mr. Bobersky has experience in calculating the cost
of a move and has provided estimates in the past. Id.

46. Butchco, Inc. has the necessary experience to bill
clients and to handle complaints., (Findings of Fact Nos. 42-45.)

47. Applicant’s Exhibit No. 1 provides a balance éheet
and income statement for Butchco, Inc.

48. As of June 30, 1997, Butchco, Inc. had a net worth
of $36,702.

49, The income statement shown in Applicant’s Exhibit
No. 1 shows revenue and expenses for the six months that Butchco,
Inc. has acted as General Manager of Fratco, Inc. (Tr. 31.)

50. Butchco, Inc. has a written Management Agreement
with Fratco, Inc. (Tr. 32.)

51. Under the Management Agreement, Butchco, Inc. acts
as General Manager of Fratco, Inc.

52. The Management Agreement has a provision for
compensating Butchco, Inc. as General Manager. (Tr. 33.)

53. Butchco, Inc. receives 99% of the total income of
Fratco, Inc. as compensation. Id. This means after all expenses
are paid by Butchco, Inc. Id.

54. Butchco, Inc. had an operating profit of $7,655 for

the six months ended June 30, 1997.

16
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55. Butchco Inc. possesses the financial ability to
render service. (Findings of Fact Nos. 47-54.)

56. Butchco, Inc. has two stockholders, Paul Bobersky
and Leanne Bobersky. (Tr. 35.)

57. Distributions of profits by Butchco, Inc. are made
to the two shareholders. Id.

58. A fictitious name registration has been filed for
Butchco, Inc. Id.

59. Paul Bobersky curtailed his employment with Fratco,
Inc. in November 1996. (Tr. 42.)

60. Fratco, Inc. currently operates the PUC certificated
business known as Thomas Gerrity Moving and Storage. (Tr. 43.)

61. Butchco, Inc. is the General Manager of Fratco, Inc.
(Tr. 43.)

62. Paul Bobersky has no ownership interest in Fratco,
Inc. (Tr. 44.)

63. Butchco, Inc. started functioning as General Manager
and operating the business of Fratco between November 1996 and
January 1997. (Tr. 48.)

64. Fratco, Inc. has made 400 moves since Butchco, Inc.
became the General Manager sometime in November 1996 - January
1997. (Tr. 49.)

65. Other than a DUI citation 10-15 years ago, which was
resolved through an ARD program, Mr. Bobersky has not had any other
problems with the legal authorities. (Tr. 56.)

66. Butchco, Inc. has, as of June 30, 1997, total assets
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of $99,914. (App. Ex. No. 1.)

67. Butchco, Inc. has stockholders’ equity of $36,702.

68. Butchco, Inc. had net operating income of $7,655 for
the six months ended June 30, 1997. Id.

69. Butchco, Inc., for the same time period, had
retained earnings of $3,390. Id.

70. Butchco, Inc. made an original fictitious name
registration on December 17, 1996. (Tr. 84-85.)

71. This fictitious name registration had Leanne and
Paul Bobersky as those persons utilizing the fictitious name.
(Tr. 84-85.)

72. On or about June 4, 1997, Leanne and Paul Bobersky
filed an amended fictitious name registration withdrawing
themselves as parties operating the fictitious name and declaring
Butchco, Inc. as the entity using the fictitious name. (App. EX.
No. 2. and Tr. 85.)

73. A written Management Agreement was executed by
Fratco, Inc. and Butchco, Inc. on May 30, 1997. (Tr. 80.)

74. Frank Fratzola signed on behalf of Fratco, Inc. as
its President. Paul Bobersky signed on behalf of Butchco, Inc. as
its President. (Tr. 80.)

75. Butchco, Inc. had a verbal agreement to manage
Fratco, Inc. starting in November 1996. (Tr. 81.)

76. Mr. Bobersky began to manage the business after

reaching a verbal agreement in November 1996 but before the written
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agreement was executed in May 1997. (Tr. 82.)

77. Butchco, Inc. now carries $500,000 of 1liability
coverage. (Tr. 86.)

78. Butchco, Inc. carries $35,000 of both uninsured and
underinsured liability coverages. (Tr. 86.)

79. Butchco, Inc. has the necessary insurance coverage
as required by PUC regulations. (Findings of Fact Nos. 77-78.)

80. Butchco, Inc. now insures the 1984 GMC truck and the
1989 Ford truck. Id.

81. Butchco, Inc. 1is 1in good standing with the
Corporation Bureau. (Tr. 92.)

82. All taxes due the Commonwealth and federal taxing
authorities have been paid by Butchco, Inc. Id.

83. Since July 25, 1997, Mr. Bobersky has not
encountered an instance that he perceives to be representing
confusion by a customer who thought he/she were dealing with
Protestant’s business. (Tr. 95.)

84. Butchco, Inc., through Mr. Bobersky, is still
consulting and managing the operations currently owned by Fratco,
Inc. (Tr. 96.)

85. Mr. Bobersky has been dealing with Frank Fratzola at
Fratco, Inc. Id.

86. Mr. Bobersky spoke with Mr. Fratzola approximately
two weeks before the prior hearing regarding the operations of the

business. Id.
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1 87. Mr. Bobersky has Dbusiness conversations with
2 Mr. Fratzola sometimes twice a week, sometimes once a month. Id.
3 Such conversations vary throughout the month. Id.
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V. SUMMARY OF ARGUMENT

In proceedings involving a transfer of an existing
Certificate of Public Convenience, the applicant or transferee only
carries the burden of proving its financial and technical fitness.
A presumption of continuing public necessity for the transferor’s
service is presumed. Protestants in such cases carry a heavy
burden of proof to rebut that presumption of continuing public
necessity.

In this proceeding, the lone Protestant does not rebut
the presumption. Indeed, the evidence shows that the Transferor
continues to render service to the public. Indeed, Protestant’s
primary argument appears to be that the public, when needing moving
service, "appears" to confuse Protestant with Applicant and vice

versa. This is an admission of a continuing public need for the

Transferor’s services which Applicant seeks to provide. Protestant
does not dispute the existence of continuing public need; rather it
fears that the public will be confused when they attempt to select
a carrier.

A lack of public necessity can be evidenced by external
acts of the transferor such as abandonment of service. Such
external acts have not been shown in this proceeding. The
Transferor continues to render service through the management
services of Applicant. The public continues to be served by the
Transferor. Protestant considers Applicant a competitive threat
for the public’s need for moving services in the Scranton area.

Applicant has shown it is fit to render service. One of
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its shareholders has over 10 years experience in the moving
business. Such experience includes loading/unloading; driving
vehicles; inspection/maintenance of vehicles; supervising
employees; operation of a warehouse; supervising office staff;
billing/estimation/collection; resolution of customer complaints;
and advertising. In other words, one shareholder has operated the
entire range of functions related to the moving and storage
industry.

Applicant has the necessary means ready to render service

to the public, It has employees who possess the necessary
experience in the moving and storage field. Applicant has the
necessary motor vehicle equipment to render service. Such

equipment is fully insured as required by Commission regulations.
Applicant possesses the necessary office equipment and office space
through which it may render service. Applicant owns a warehouse
for storage of materials and items. This warehouse 1is available
for use in the moving and storage needs of the public.

Applicant possesses the financial competence to render
service. It’s balance sheet shows a positive net worth. It has
earned income for the six month period ended June 30, 1997, during
which it managed the Transferor’s moving and storage business. 1In
sum, Applicant has met the requirements of technical and financial

capability of rendering service.
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VI. ARGUMENT

A. In Transfer Proceedings
The Applicant Need Only
Prove That It Is Fit To
Render Service To The
Public

Unlike initial applications proceedings, in proceedings
involving the transfer of existing certificate rights, it is not
necessary to prove public need:

In +transfer of certificate cases, the

principle has evolved that it is not necessary

for the transferor or transferee to show that

the certificate under review is necessary for

the public convenience.

In re Byler, 440 Pa. 521, 525, 270 A 24 186, 187 (1970)

Thus once public necessity has been found, the presumption exists
that it continues until the contrary is shown. Mobilfone of
Northeastern Pa., Inc. v. Pa.P.U.C., 67 Pa. Commonwealth Ct. 219,
446 A.2d 1001 (1982) and South Hills Movers, Inc, v. Pa.P.U.C., 144
Pa. Commonwealth ct. 505, 601 A.2d 1308 (1992). In this
proceeding, it is clear the Transferor (Fratco, Inc.) continues to
render service to the public.

In such transfer cases, the Applicant need only prove its

fitness to render service. Mobilfone, supra.; South Hills, supra.
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B. Applicant Has Shown By
Substantial Evidence That
It Is Fit To Render
Service To The Public
There are various standards utilized by the Commission
when examining whether an applicant has met its standard of proof
concerning the ability to render service. As indicated earlier,
there are several items that the Commission examines when
determining whether an applicant can be considered fit to render
service,
Section 41.14(b) of the Commission’s Transportation
Policy requires a motor carrier applicant to prove its technical
and financial fitness to provide the proposed transportation
services. Section 41.14(b) also states, however, that an Applicant
may be denied by the Commission if the record evidence shows that
the applicant lacks the propensity to operate safely and legally.
52 Pa. Code § 41.14(b). Where an applicant already possesses
current certificated authority and is seeking approval to expand
its certificated territory, the applicant is presumed to be

technically and financially fit. Bluebird, supra, Freidman, supra,

re: V.I.P. Travel Service, Inc., 56 Pa. P.U.C. 625 (1982). Since

the instant case concerns an initial grant of authority, the above
legal principal is inapplicable.
The Commission has delineated a tripartite definition of
fitness:
(1) Technical expertise - Applicant must
have technical capacity to meet the need in a
satisfactory fashion.... Applicant must

possess sufficient staff and facilities or
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operating skills to make the proposed service
feasible, profitable, and a distinct service
to the public;

(2) Financial capacity - Applicant
should possess the financial ability to give
reliable and respectable service to the
public.... Applicant should own or should
have sufficient financial resources to obtain
the equipment needed to perform the proposed
service.

(3) Propensity to operate safely and
legally - In this regard, lack of fitness is
demonstrated by persistent disregard for,
flouting, or defiance of the public utility
law and the Commission’s orders and
regulations...; and by violations in matters
affecting the safety of operations....

Re: Perry Hauseman, 55 Pa. P.U.C. 661, 662-63 (1982), as modified

by Application of Adegbola Ige, t/a Globe Limousine Service, Docket
No. A-108943 (Order entered August 7, 1991).

As stated previously, supra, the Commission has examined
three items in determining whether an Applicant is fit to provide
the proposed transportation service. The criteria examined by the
Commission include whether Applicant is technically fit to provide
the service, whether Applicant is financially fit to provide the
service, and finally, whether Applicant possesses a proclivity to
violate the Public Utility Code or operates in an unsafe manner.
Applicant submits that it has met all of the Commission’s
evidentiary requirements to determine the fitness of the Applicant.
Indeed, all the evidence conclusively reveals that Applicant is fit

to render its moving service.
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1. Technical Fitness

a. Applicant’s Officers’ Experience

Mr. Bobersky is President of Butchco, Inc., the
Applicant. Tr. 12. The Company has two stockholders. Tr. 35. He
has responsibility for the financial affairs of Butchco. Tr. 15.
He supervises an office staff. Tr. 16. He oversees the actions of
a secretary and a treasurer of the company. Tr. 17. His job
duties include booking moving jobs, overseeing the operation of the
vehicle fleet, overseeing the operation and control of the drivers
and overseeing the operation and control of the office. Tr. 14.

Mr. Bobersky has significant experience in the moving and
storage business. He was the foreman of the Transferor, Fratco,
Inc. Tr. 18. He held this position for 5 1/2 years. Id. As
foreman, he assisted in moving clients; he drove moving vans; he
calculated and compiled bills; he handled storage business; he
handled damage claims; and he reviewed truck inspection reports.
Tr. 19. As foreman, he supervised three employees of the company.
Id.

Prior to this position, he worked for the predecessor
company of Fratco, Inc., Frank and Shirley Fratzeola, t/a Thomas
Gerrity Moving & Storage. Tr. 20. He worked as a mover for this
company. Tr. 21. This meant loading and unloading trucks, and
driving the moving van. Id. He also managed the storage business

of this entity for five years. Tr. 22.
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In his prior positions, Mr. Bobersky handled customer
complaints. Tr. 29. He also provided job estimations and price
quotations. Id. He has experience calculating such price quotes
based upon the number of pieces to be moved and the location of
such items on the floor of the house.

Butchco now functions as the General Manager of the
Transferor. Tr. 18 and 32-33. Butchco had a verbal agreement éo
manage the affairs of Fratco, Inc. starting in November, 1996. Tr.
82. Subsequently, the two entities executed a written Management
Agreement on May 30, 1997 memorializing the verbal agreement. Tr.
80. This Management Agreement provides for the duties of Butchco
as General Manager. Tr. 81. As compensation, Butchco receives 99%
of the net profits generated by the business. Tr. 33. Under the
agreement, Butchco 1is responsible for paying all the bills
necessary to operate the business. Tr. 50.

Mr. Bobersky has business dealings with Fratco’s
President on a regular basis. Tr. 95. His last discussion
regarding the business operations of Fratco were two weeks before
the last hearing held on September 16, 1997. Tr. 96. His business
dealings with Mr. Fratzola sometimes occur twice a week and
sometimes once a month. Tr. 96. He calls Mr. Fratzola on an as

needed basis which may vary in any given month. Id.
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b. The personnel, facilities
and equipment to be used
to render service.

The Applicant has six employees including Mr. Bobersky.
Tr. 43. It currently employs three full time moving workers. Tr.
23. It also employs one summertime helper. Id., The three full
time employees have 2-25 years of experience in the moving
industry. Id. If Butchco is granted a certificate, it will
utilize these employees in its PUC operations. Id. It also has
two office workers, including Mr. Bobersky.

The Applicant currently owns and maintains an office at
629 Wheeler Avenue, Scranton, PA. Id. The Applicant also has a
storage warehouse at this locations. Id. Butchco has the
following equipment at its office available for PUC work: a
computer, a copier, a printer, two telephone lines and several
desks and chairs. Tr. 23-24. It has a facsimile machine on order.
Tr. 24. It also now retains a PUC regulation book. Id.

Butchco owns two vehicles. One vehicle is a 24 foot
double axle GMC moving van. Tr. 25. This vehicle has an 11 foot
ceiling. Butchco also owns a 1989 Ford diesel moving van. JId.
This vehicle has a 10 foot 8 inch ceiling. Id. These are standard
moving vans for city moving jobs where the streets are narrow and
the trees are many. Tr. 25-26. One truck has a cellular phone.
Tr. 24. The Applicant would buy additional equipment if necessary.
Tr. 26.

Butchco also possesses the necessary moving accessories.
They include moving pads, specialized equipment for moving bulky
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items such as pianos, dollies and hand trucks. Tr. 24.

The Applicant will create a standard job application for
use in hiring drivers. Tr. 26. The Applicant now sends away for
driver record information to the Pennsylvania Department of
Transportation and will continue this process in the future. Id.
All drivers will have the necessary physicals required by state or
federal regulations. Id. The Applicant also will create a
standard employment application for non-driver employees. Tr. 27.

Mr. Bobersky intends to advertise in the local telephone
book Yellow Pages. Tr. 28. He also will create a complaint/claims
procedure. Id. This will include alleged overcharge claims and
damage claims. Id.

The Applicant currently has insurance on its facilities,
including its storage facility. Tr. 22. It also has $500,000 of
liability insurance on its two motor vehicles. Tr. 86. It also
has $35,000 of both underinsured and uninsured liability coverage
on its two motor vehicles. Id.

Butchco is in good standing with +the Pennsylvania
Department of State Corporation Bureau. Tr. 92. It has a
fictitious name registration on file with the Corporation Bureau.
Tr. 82-85. An original fictitious name registration was filed for
Paul and Leanne Bobersky trading as Thomas Gerrity Moving & Storage
on December 14, 1996. Tr. 82. This was subsequently amended by a
filing with the Corporation Bureau on June 4, 1997. Tr. 84-85.
This latter filing added Butchco to the fictitious name filing and

deleted Paul and Leanne Bobersky. Tr. 85; App. Ex. No. 2. All
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taxes due and payable to the state and federal taxing authorities
have been paid. Tr. 92.

It is clear that Butchco, Inc. is technically fit to
render moving service to the public. Its President has significant
experience in the business. It possesses the necessary employees,
facilities and equipment with which to render service. It has

functioned as the General Manager of a moving and storage business.

2. Financial Fitness

Butchco, Inc. has the requisite financial capability to
render service. As of June 30, 1997, it has a positive net worth
of $36,702. App. Ex. No. 1. It earned a net profit of $7,655 for
the six months it was functioning as General Manager of the
Transferor, Fratco, Inc. Id. and Tr. 33. It maintains the
requisite levels of insurance. Tr. 22; 86. It is a going
concerning fully capable of rendering service. Its vehicles are
new so it should be unnecessary to purchase additional equipment to
render service. Tr. 26. The Applicant has met its burden of proof

that it is capable of providing service to the public.

C. An Explanation Of The
Origin Of The Trade Name
"Thomas Gerrity Moving
and Storage!

Your Honor has requested Applicant to explain the date
upon which the trade name "Thomas Gerrity Moving and Storage" was

first used in public utility service. The first instance of the
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name Thomas Gerrity appearing in Commission records is 1978. On
March 29, 1978, the Commission issued an Order granting a
Certificate of Public Convenience to Thomas Gerrity. Application

of Thomas Gerrity, Docket No. A-00100754 (Order entered March 29,

1978). Attached as Appendix A hereto. This authority was
subsequently transferred to the predecessor of Fratco, Inc., Frank
J. Fratzola and Shirley Fratzola, copartners, t/a Thomas Gerrity
Moving and Storage. Application of Frank J. Fratzola and Shirley
Fratzola, copartners, t/a Thomas Gerrity Moving and Storage, Docket

No. A-00104423 (Order entered March 1, 1983). Attached as Appendix
B hereto. These individuals subsequently incorporated and
transferred the certificate right to Fratco, Inc. Application of
Fratco, Inc., t/d/b/a Thomas Gerrity Moving and Storage, Docket No.
A-00109996 (Order entered February 6, 1992). Attached as Appendix
C hereto.

Thus, even assuming the Commission has authority to
review the issue of alleged "customer confusion" in the Scranton
area, the "confusion" has existed since at least 1986.

The Protestant has been operating its business since 1992
and does not claim it is insolvent. Thus, it would appear that the
public has been required to distinguish the trade names of the
Applicant and the Protestant, and the public has done so
successfully so as to provide work to the Protestant.

The Commission, however, has no jurisdiction over the
issuance of fictitious name registrations. The power and authority

of the Commission is statutory and the legislative grant of
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authority to act in any particular case must be clear. City of

Philadelphia v. Philadelphia Electric Company, 504 Pa. 312, 473

A.2d 997 (1984). NFGD v. Pa. P.U.C., 76 Pa. Commonwealth Ct. 102,

464 A.2d 546 (1983). The Commission may not interfere in the

management decisions of a public utility. NFGD, Supra.; PECO V.

Pa. P.U.C., 71 Pa. Commonwealth Ct. 424, 455 A.2d 1244 (1983),

reversed on other grounds 501 Pa. 153, 460 A.2d 734 (1983);
Metropolitan Edison Co. v. Pa. P.U.C., 62 Pa. Commonwealth Ct. 460,
437 A.2d 76 (1981). This-includes the managerial decision to
select a trade name and to have such trade name approval by the
Department of State. Thus, the Commission possesses no authority

to order a motor carrier to modify its trade name.
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VII. PROPOSED CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter

and the parties.

2. The Applicant has carried its burden of demonstrating
that it is technically and financially fit to render service to
receive a Certificate of Public Convenience and necessity
evidencing a transfer of authority from Fratco, Inc., t/d/b/a

Thomas Gerrity Moving and Storage.

3. The presumption of continuing public need for the

Transferor’s services has not been rebutted in this proceeding.

4. The Commission has no jurisdiction over the issue of

trade name “confusion."
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VIII. PROPOSED ORDERING PARAGRAPHS

1. That the application of Butchco, Inc., t/d/b/a Thomas
Gerrity Moving and Storage at Docket No. A-00113673 is granted in

its entirety.

2. That a certificate be issued to the Applicant granting

the following rights:

a. To transport household goods in use between points
in the city of Scranton, Lackawanna County, and

within three (3) miles of the limits of said city.

b. To transport household goods in use, from points in
the city of Scranton, Lackawanna County, and within
three (3) miles of the limits of said city to other

points in Pennsylvania, and vice versa.

3. That upon compliance with an Order of the Commission,
that the Certificate of Public Convenience issued to Fratco, Inc.,
t/d/b/a Thomas Gerrity Moving and Storage at Docket No. A-00109996

be cancelled and the record be marked closed.
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IX. CONCLUSION

WHEREFORE, Applicant, Butchco, Inc., t/d/b/a Thomas
Gerrity Moving and Storage, respectfully requests this Commission

to grant its Transfer Application in its entirety.

Respectfully submitted,

STEVENS & LEE

Kenneth Zielonis, Esqg.
208 N. 3rd Str., Suite 310

P.0O. Box 12090
Harrisburg, PA 17108-2090

Dated: November 7, 1997 Attorneys for Butchce, Inc.,

t/d/b/a Thomas Gerrity Moving
and Storage
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4, That the operating authority granted HQraip

to the extent that it 1s duplicatory shall
not be construed as conferring more than one
operating right.

That the certificate holder shall comply with
all of the provisions of the Public Utilicy
Law a6 now existing or as may hereafter be
amended, and Pa. Code Title 52, Chapter 31, as
now existing or as may hereafter be amended,
and any other rulea-and regulations as may
hereafter be prescribed by the Commission.
Faillure to comply shall be sufficient cause
£o suspend, revoke or rescind the rights and
privileges conferred by the certificate.

IT IS FURTHER ORDERED: That upon compliance with
the requirements of the Public Utility Law relating to
insurance and the £iling and acceptance of a tariff establishing
just and reasonable rates, a certificate of public convenience
issue evidencing the Commission's approval of the right to
operate as above determined. ) '

. IT IS FURTHER ORDERED: That in the event said
applicant has not, on or before thirty days from the date
of the service of this order, complied with the requirements
hereinbefore set forth, the application shall be dismiased
without further proceedingas.

IT IS FURTHER ORDERED: That upon compliance with
this order the rights granted the tranaferor Lottie E. Greggs,
at A. 93684 be canceled and the record be marked closed.

'BY THE COMMISSION,

C”J. McElwee
Secretary

{SEAL)

ORDER ADOPTED: March 15, 1978

ORDER BNTEFIH); FQFHR 2}!9 ﬂ!ﬂgﬁa




PENNSYLVANIA
PUBLIC UTILITY COMMISSION.
Harrisburg, PA 17120

Public Meeting held Febfuary.IS..198§.'

Cormmigsioners Present:

Susan M. Shanaman, Chalrman

Michael. Johngon . : — L :
James H. Cawley =~ - - T v
Linda C. Taliaferro ) ) ' ‘ -
Clifford L. Jonea’ ,

. | Application of, Frank Jo Fratzola and . A 00104&23"“ﬁ' '-‘V"“ R T
i . . Shirley Fratzola, copartners, t/a ' L i.1 .“: v k [)
. Thomas Gerrlty Moving ‘& Storage for - : . Co .
o approval of the transfer to it of ) : RCT .
o all of the operating rights held by h ! MAR S bl
L4 .7 Thomas Gerrity at A-00100754. ' ! o '
ORDER 3

BY THE COMMISSION:

By application docketed November 24, 1982, Frank J. Fratzola
and Shirley Fratzola, copartners, t/a Thomas Gerrity Moving & Stdrage,
seeks approval of the transfer to it of all the rights granted to
Thomas Gerrity, under the certificate issued at A-00100754.

We find the npﬁlicadt to be fit to hold a certificate of
public convenlence and that approval of the application is necessary and
proper for the contlpnuatfion of service to the public; THEREFORE,

IT 18 ORDERED: That the application for the transfer of
rights held by Thomas Gerrity at A-00100754 be approved and that a
certiflcate be {ssued to the applicant granting the following rights:

l. To transport, as a Class B carrier, household goods
in use, between-points in the city of Scrantoen,
Lackawanna County, and within three (3} miles of
the limits of sald clity.
4
To transport, as a Class D carrier, houschold goods
in use from points in the city of Scranton, '
Lackawanna County, and within three (3) miles of .
the limits of sald city to other paints in Pennsyl-
vanla, and vice versa;

ra

subject to the following eonditions:
1. That the approval hereby given {s not to be

understood as committing the Commission, In
anv proceedings that way be brought before

APPENDIX B



it for any purpose, to fix a valuation on the
property and rights to be acquired by applicant
from the present certificate holder equal to
the consideration to be paid therefor, or equal
to any value that may be placed thereon by
applicant, or to approve or prescribe rates
sufficlent to yleld a return thercon. '

2. That the accounts of the transferee shall reflect :

the same book values as the records of the trans-

feror at the effective date of the transfer, any

previously recorded appreciation having been deleted

thercfrom; ‘provided that the applicant shall not .
record in its utility accounts any amounts repre-

senting the rights herein granted In excess of the

actua! cost of such rights to the original holder

thercof .

3. That the operating authority granted herein,

or subsequently granted to the applicant to

the extent that 1t is duplicative shall not be
construed as conferring more than one. operating
right. ’ -

4. That the certificate holder shall comply with
all of the provisions of the Public Utility Law
a8 now existing or as may hercafter be amended,

“and Pa. Code Tirle 52, Chapter 31, as now
existing or as may hereafter be amended, and
any other rules and regulations as may hercafter
be prescribed by the Commisslon. Fallure to
comply shall be sufficient cause to suspend,
revoke or rescind the rights and privileges
conferred by the certificate.

IT IS FURTHER ORDERED: That the applicant ghall not cngngulln
any transportation granted hereln wntil {t has complied with the requlre-
ments of the Pennsylvania Public Utllity Law and the rules and regulatlons
of this Commission relative to the filing and acceptance of evidence of
{nsurance and a tariff establishing just and reascnable rates.

IT 1S FURTHER ORDERED: That issuance of the certificate be
withheld pending submission of proof of compliance with the provisions
of the Fictitious Names Act. : . T r

IT 1S FURTHER ORDERED: That in the event said npplicuqtihnw
o, on ur before sixty (60) days from the date of the service of this
order, cegplied with the requirements hereinbefore set forth, the appli-
cation shall be dismissed without further proceedings.

o ) o N1




IT IS FURTHER ORDERED: That upon compliance with this order.

»the rights granted 'the transferor Thomas Gertity at A-0010075&|ba can=-
celled and the record be marked closed. :

BY. THE ,COMMISS

Jerry Ric ‘
Secretary

(SEAL) :
ORDER ADOFTED:  February 18, 1981

ORDER ENTERED:  March 1, 1983
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" PENNSYLVANIA « o . - - ol
'PUBLIC UTILITY COMMISSION

IN TAE MATTIR OF THE -APPLICATION OF

A
[ N o oy 5 !

. FRANK J. PRATZOLA and SRIRLEY PRATZOLA, R
i ' . ' copartners, trading as THOMAS' GERRITY ;- . CERTIFICATE
. MOVING & STORAGE ' e . OF
T ’ ‘ . PUBLIC CONVENIENCE: '
' A. 00104423 -
Foldar 1

o

The Pennsylvania Publle Utility Commission hereby certifies that after an investigation

' and/or hearing had on the above entitled application, it has, by ita report and order made and entered,

u cupy of which is attached hereto and made a part hereof, found and der.ermi;ed that the granting of

said application is necessary or proper for the service, accommodation, convenience and safety of the
public, and this certificate is issued evidencing its approval of the aaid application as set forth in said .

lleport and order.

N

In Testimonp YWhereof, The PENNSYLVANIA PUBLIC UTILITY COMMISSION has caused
these presents to be signed and sealed, and duly attested by Its Secretary at ita office in the city of

Harrisburg this 7.y, day of APRIL 19 g1y,

PENNSYLVANIA
i PURLIC UTILITY COMMISSION
Atteat: ‘

’




PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harriasburg, PA 17105-3265

Public Meeting held "January 30, 1992

Commisaioﬁera Present:

David W, Rolka, Chairman .
Joseph Rhodes, Jr., Vice-Chalrman _ .ljfv.
Wendell F, Holland, Commissioner

)

Application of Fratco, Inc., t/d/b/a ' A-0010999¢6
Thomas Gerrity Moving & Storage, for the

tranafer of all of the operating rights

of Frank J. Fratzola and Shirley Fratzola,

copartners, t/d/b/s Thomas Gerrity Moving &

Storage, under the certificate issued at

A-00104423, subject to the same limjtations

and conditions.

SCH

N e

4

Shirley Fratzola, Pro se. for the applicant.

BY THE COMMISSION:

This matter comes before the Commission on an application lled
November 1, 199]1. Public notice of the application was given In the Penn-
svlvanin Bulletin of December 21, 19Y1l. ' The uwnopposed application ign
certified to the Commission for its deciston without ovral hearing.

Fratco, Ilnc. is domiciled at 230 Northern Blvd., Clarks Summit,
Lnckawanna County. Frank Fratzola is president, Shirley Fratzola Is
treasurer and majority stockholder. Applicant owns one 1984 Chevrolet with
an 18 foot body and one 1988 Ford with a.12 foot body and miscellancous
moving equipment. An unaudited balance sheet submitted by the applicant
shows total assets of $777,413 with total liabilities of $474,984 leaving
steckholder's equitv of $302,429.

The total consideration tfor the rights is $1.00. No tangible
assers are involved. The sanles agreement requires the consideration to he
paid as follows: ‘upon consuzmzation of the sales agreement, October Y, 1990, .

A review of the record before us indicates that the applicant
possesses the requisite experience, eguipzment and financial capacity to
provide the proposed service.

APPENDIX C
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The authority to be transferred has been operated by the
tranaferor, therefore, it is presumed that there i{s a continuing public need,
which may be overcome only by evidence to the contrarv. In re: Bverlv, .
440 Pa, 521 (1970); Hostetter v. Pa. P, U.C., 160 Super. Ct. 94 (1947). Since
the record is void of any such evidence, this presumption of continuing
public neced applies in this transfer proceeding.

We find:

1. The applicant is fit, willing and able to provide the service
proposed.

2. “Transfér of the authority s in the public interest a
necessary for the continued accommodation and convenience of the publ
THEREFORE,

7T 15 ORDERED:  That the transter application be and is hereby
approved and that a certificate -be issued granting the follbWing right:

To transport, as a Class D carrier, household goods

fn use, between points In the city of Scranton,
Lackawanna County, and within three (3) miles of the
timits of soaid city; and houschold goods In use, trom -
points {n the ciey of Scranton, Lackawanna County, and
within three (3) miles of the llmics of said city to
other pointas in Pennsylvania, and vice versa;

subject to the following general condfitlons:

t. That the approval hereby given Is not to be
understood as committing the Commission, in
any proceedings that may be brought before
ft for any purpose, ta fix a valuation on the
property and rights to be acquired by applicant
trom the present certificate holder equal to
the consideration to be pald therefor, or equal
te any value that may be placed thereon by
applicant, or to approve or prescribe rates
sufficient to yiceld a return thereon.

S That applicant shall not record {n its utility
accounts any amount reprerenting the rights
herein granted in excess of the actual cost
of such rights to the original! holder thereof.

R That the applicant charge to Account 1550,

C*ther Intangihle Property, §1.00, heing

the amount of rhe consideration pavable by ‘ . .
‘t for the rights and goirg concern vislue o
attributable thereto; less anvy azpunt

recorded under condition [ above; and subject .

to turther adiustzent due to any rnorzal



interim transactions to the date of actual
transfer.

That the accounts of ~the transferee shall reflect
the same book values as the records of the trans-
feror at the effective date of the transfer, any
previously recorded appreciation having been deleted
therefrom; provided that the applicant shall not
record Iin 1ts utility accounts any amounts repre-
senting the rights herein granted in excess of the

I actual cost of such rights to the original holder
v thereof.

5. That the operating authority granted herein, '
or now held or subsequently granted to the g
applicant to the extent that 1t is duplicative A
shall not be construed as conferring more
than cone operating right.

.:7;1‘91_-. it

e

IT 1S FURTHER ORDERED: That the applicant shall not engage in any
‘transportation granted herein until it has complied with the requirements of
"the Pennsylvania Public Utility Code and the rules .and regulations of this .
Commission relative to the filing and acceptance of evidence of insurance and
a tarlff establishing just and reasonable rates.

N . IT 1§ FURTHER ORDERED: That upon compliance with the requirements
- . above set forth, a certifé;ﬁte issue evidencing ‘the Commission's approval of
- the right to operate as abbve-determined.

Y .

ﬁ% IT IS FURTHER ORDERED: That {n the event sald applicant has not,
s on or before sixty (60) days from the date of 'the service of this order,

S complicd with the requirements hereinbefore set forth, the application shall
- be diamissed without further proceedings.

h IT 1S FURTHER ORDERED: That upon compliance with this order, the
E: . rights granted the transferor Frank J. Fratzola and Shirley Fratzola,

e copartiners, t/d/bfa Thomas Gerrity Moving & Storage, at A-00104423 bhe

.cancelled and the record be marked closed.

BY THE COMMISSION,

= Jahn G. Alford
. m Setrevarv
4 (SEAL)

ORDER ADOPTED: January 30, 1992

FEBO € 1992

ORDER ENTERED:




PENNSYLVANTA
PUBLIC UTILITY COMMISSION )
Harrisburg, PA 17120 ‘ . 9

Public Meeting held  January 30,1992

Application Docket No. A-00104423, Frank J. Fratzola and Shlfloy Fratzola,
copartners, t/d/b/a Thomas Gerrity Moving & Storage '

SUPPLEMENTAL. ORDER CANCELLING '
CERTIFICATE OF PUBLIC CONVENTENCE

BY TUE COMMISSION:

It appearing that all the rights granted to Frank J. Fratzela and
Shirley Fratzeola, copartners, t/d/b/a Thomas Gerrity Moving & Storage, under
the certisicate of publie convenience {ssued at A~Q0104425 have heen trans-
ferred to Fratce, Inc., tfd/b/a Thomas Cerrlty Moving & Storage at
A-00109996, and are now contained under the certificate of public convenlence
fsgued to 1t, and that Frank J. Fratzola and Shirley Fratzola, copartners,
t/d/b/a Thomas Gerrity Moving & Storage has no other operating authority; and
the matters and things Involved having been duly considered by the
GCommiasion; THEREFORE,

IT IS ORDERED: That upon compliance with the cond{tions and
requirements as set forth in the order at A-001039996, all the operating
rights and the certificate of public convenience at A-00106423, be and are
hereby cancelled, and all rights, powers and privileges granted thereby shall
forthwith cease and terminate.

IT IS FURTHER ORDERED: That u copy of this supplemental order at
A-OUL04423 be forwarded to Mr. George R. Otto, Reglonal Audit Supervisor,
Department of Revenue, 10ch Floor, Strawberry Square, Harrisburyg,
Pennavlvania.

BY THE COMMISSION,

- - .-
‘s Lo, / .
- (LY

s T - .  —

sohn G. Kﬁfo;d
Sueretary APR 15 1994

{SFAL)

ORDER ADOPTED: January 10, 1992

ORDER ENTERED: Mapch 25, 1394 DOCU"IEN
| FOLDEF
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IN THE COMMONWEALTH OF PENNSYLVANIA
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

CERTIFICATE OF_SERVICE

I hereby certify that, on this 7th day of November, 1997, I
have served true and correct copies of the foregoing document upon
the persons set forth below by First Class Mail, postage prepaid or
by hand-delivery (unless service is otherwise indicated), in
accordance with 52 Pa. Code Section 1.54:

The Honorable Richard M. Lovenwirth
Administrative Law Judge

Office of Administrative Law Judge
Pa. Public Utility Commission
Scranton State Office Bldg., Room 318
100 Lackawanna Avenue

Scranton, PA 18503

Christopher B. Jones, Esquire
406 Jefferson Avenue
Scranton, PA 18510

Kewnilch / Jeedoves

Kenneth Zielonig)/ Esquire




e OR®ma

CHRISTOPHER B. JONES

ATTORNEY AT LAW
406 JEFFERSON AVENUE
SCRANTON, PENNSYLVANIA 18510

FA‘ZE&%% 20 970EC -1 A1 10
RIECENVED

November 24, 19g7{THONOTARY'S OFFICL

James J. McNulty
Prothonotary/Acting Secretary
PA Public Utility Commission
P.0. BOX 3265

North Office Building
Harrisburg, PA 17105-3265

RE: Application of Butchco, Inc., t/d/b/a Thomas Gerrity
Moving and Storage, Docket No. A-00113673

Dear Prothonotary McNulty:

Please find enclosed an original and nine copies of the Reply
Brief for filing on behalf of the Protestant, Santorc Enterprises,
Inc., t/d/b/a Thomas Gerrity, Jr. Moving and Storage Company, in
the above captioned proceedings. As indicated by the attached

Certificate of Service, all parties of record have been served a
copy hereof.

Should you have any questions or concerns, please feel free to
contact my office.

Sincerely,

L3

Christopher B:Y Jones, Esquire

CBJ /1t

JOCUMENT
FOLDER
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PENNSYLVANIA Li€ GTILITY COMMISSION __ ..o
RECee U
FenTGRD TR S OFFICL
Application of Butchco, Inc. .
t/d/b/a Thomas Gerrity Moving : Docket No. A-00113673

and Storage

REPLY BRIEF OF PROTESTANT,
SANTORO ENTERPRISES, INC., t/d/b/a
THOMAS GERRITY JR. MOVING AND STORAGE COMPANY

Christopher B. Jones, Esquire
406 Jefferson Avenue
Scranton, PA 18510

(717) 342-9295

Dated: November 24, 1997 Attorney for
Santoro Enterprises, Inc.

t/d/b/a Thomas Gerrity Jr.,
Moving and Storage Company

PP ypoumENt
1997 Fj()LmE)EiE{




I. STATEMENT OF THE_ CASE

On January 21, 1997, Butchco, Inc., t/d/b/a Thomas Gerrity
Moving and Storage, ("Applicant" or "Butchco"), filed an
Application to transfer the existing certificate rights of Fratco,
Inc., t/d/b/a, Thomas Gerrity Moving and Storage, ("Transferor" or
"Fratco"). The Application was published in the February 8, 1997
edition of the Pennsylvania Bulletin. Subsequently, on March 1,
1997, a Protest was filed by Santoroc Enterprises, Inc.,
("Protestant").

An Initial Hearing was held in the matter on July 25, 1997
with a further hearing held on September 16, 1997. The record
consists of approximately 150 pages of transcript and several
exhibits. The presiding Administrative Law Judge, ("ALJ"), has
required Main Briefs to be filed on or before November 7, 1997 and
the Reply Brief of the Protestant on or before November 24, 1997.
I1. E E ONS INVOLV

1. Has the Applicant met its burden of proving it is
technically fit to render service and thus should receive
a certificate of public convenience?

Suggested Answer:
No.

2. Has the Applicant met its burden of proving it is
financially fit and in compliance with all requirements
of the Commission
Suggested Answer:

No.



,IIi- SUMMARY OF TESTIMONY PAUL
S ONY OF PAU OBERS

Paul Bobersky is president of Butchco, Inc. (Tr. 12.) Mr.
Bobersky’s company, Butchco, Inc., is also General Manager of
Fratco, Inc., the Transferor in this proceeding.

As general manager of Fratco, Mr. Bobersky runs the storage
business: he books moving jobs, he oversees the operations of the
trucks, he oversees the drivers, and he oversees the office staff.
(Tr. 14.)

Mr. Bobersky‘s company, Butchco, Inc., has storage operations
which he also oversees. (Tr. 22.) This storage operation has both
short term and long term storage customers. Id.

Butchco, Inc. will maintain a local office at 629 Wheeler
Avenue, Scranton, Pennsylvania. This is also where Butchco, Inc.’s
storage facility is now located. (Tr. 23.)

Butchco, Inc. now owns a 24 foot double axle moving van. It
is a 1984 GMC product. Butchco, Inc. also owns a 1989 Ford
diesel. (Tr. 25.)

Butchco, Inc. intends to advertise in the local Yellow Pages
(Tr. 28.) and does currently maintain such advertising.

Applicant’s Exhibit No. 1 represents Butchco’s Balance Sheet
and Inconme Statement. (Tr. 31.) The balance sheet shows a $36,702
net worth as of June 30, 1997 for Butchceo, Inc. Id. Butchco, Inc.
had an operating profit of $7,655 for the six-month time period
ended June 30, 1997. Id,

Butchco, Inc. has a Management Agreement with Fratco, Inc.



{fr. 32.) Under the Management Agreement, Butchco, Inc. acts as
General Manager of Fratco, Inc. and is obligated to operate the
business. Id. The Agreement has a provision for compensating
Butchco, Inc. as the general manager of Fratco, Inc. (Tr. 33.) The
compensation provision requires Butchco, Inc. to receive 99% of the
total income of Fratco, Inc. as compensation.

A fictitious name registration for Butchco, Inc. has been
filed with the Pennsylvania Department of State. Id.

Fratco, Inc. currently operates as Thomas Gerrity Moving and
Storage, the PUC certificate holder. (Tr. 43.) Butchco, Inc.
operates as the General Manager of that entity. Id.

Butchco, Inc. started functioning as General Manager and
operating the business between November 1996 and January 1997.
Fratco, Inc. has had 400 moves since Butchco, Inc. has become the
General Manager in November of 1996 (Tr. 49.) Thomas Gerrity
Moving and Storage also advertises. (Tr. 50.) Mr. Bobersky has no
knowledge of whose PUC number is contained on his advertisment in
the Bell Atlantic Yellow Pages. (Tr. 98.) Butchco, Inc. writes
any checks for payment of Fratco, Inc.’s bills. Id.

The written Management Agreement executed between Butchco,
Inc. and Fratco, Inc. was signed May 30, 1997. Butchco, Inc. had
a verbal agreement to manage the business starting in November
1996. 1Id. Butchco, Inc. began to operate as General Manager of
Fratco, Inc. after reaching the verbal management agreement in
November 1996 and before the written Management Agreement was

executed in May 1997. (Tr.82.)



Butchco, Inc. filed with the Department of State for a

fictitious name on December 14, 1996. Id. An amended fictitious

name request was filed on June 4, 1997. (Tr. 92.)

Butchco, Inc. is in good standing with the Pennsylvania
Corporation Bureau of the Department of State. (Tr. 92.) Mr.
Bobersky testified that on December 16, 1996, a fictitious name
registration was filed on behalf of Paul and LeeAnne Bobersky which
by a June 4, 1997 amendment, was for Butchco, Inc. to receive the
fictitious name because that is when Butchco became a corporation.
(Tr. 97-98.)

Mr. Bobersky has a DUI citation approximately 10 to 15 years
ago. Mr. Bobersky went through an ARD program. (Tr. 56.)

Y O STOP S OR

Mr. Santoro operates Thomas Gerrity, Jr. Moving and Storage.
(Tr. 104.) He has a PUC certificate. Id. He also has proper
insurance. Id., He has $1,000,000 in liability insurance. (Tr.
105.) .

Mr. Santoro handles all operations of this company. He
purchased the business operations from Thomas Gerrity, Jr. in 1991.
(Tr. 110.) He initially operated under a Management Agreement for
approximately 4 months which was on file with the Commission as of
December, 1991, when he commenced his business operation. (Tr.
110.) Mr. Santoro has been operating the business continuously
since that date. (Tr. 114.)

Mr. Santoro believes that the similar name that the Applicant

is attempting to seek PUC approval for has caused confusion for the



public. (Tr. 113.) He advertises in the Bell Atlantic Yellow
Pages which he contractS for on an anual basis in the month of
February, each and every year, whether he decides to change his ad
or keep it the same. (Tr. 114.)

Q OF N OLAS CORRIDO

Mr. Corridoni is employed by Thomas Gerrity, Jr. Moving and
Storage. (Tr. 122.) He is foreman for this Company. (Tr. 123.)
He has knowlgdge of the business operations of Protestant. He has
first hand kgowledge of confusion caused to the general public by
the similarity in names utilized by both the applicant and the
protestant and is also aware of great confusion that the name
similarity has caused his employer.

G OF C

1. Paul Bobersky is President of Butchco, Inc. (Tr. 12.)

2, Butphco, Inc. is General Manager for Fratco, Inc., the
Transferor. Id.

3. As General Manager, Butchco, Inc. operates the moving and
storage business for Fratco, Inc. t/a Thomas Gerrity Moving and
Storage and has done so since November 1996. (Tr. 13.)

4, Apﬁlicant's Exhibit No. 1 provides a balance sheet and
income statement for Butchco, Inc.

5. As of June 30, 1997, Butchco, Inc. had a net worth of
$36,702.

6. The income statement shown in Applicant’s Exhibit No. 1
shows revenué and expenses for the six months that Butchco, Inc.

has acted as’ General Manager of Fratco, Inc. (Tr. 31.)



7. Butbhco, Inc. has a written Management Agreement with
Fratco, Inc. which was not executed until May 30, 19%7. (Tr. 32.)

8. The Management Agreement has a provision for compensating
Butchco, Inc. (Tr. 33.)

9. The Management Agreement has a provision for compensating
Butchco, Inc. as General Manager. Id.

10. Butchco, Inc. receives 99% of the total income of Fratco,
Inc. as compensation. Id.

il. Butchco, Inc. had an operating profit of $7,655 for the
six months ended June 30, 1997.

12. Butchco, Inc. has two stockhclders, Paul Bobersky and
Leanne Bobersky. (Tr. 35.)

13. A fictitious name registration has been filed for
Butchco, Inc., however the application is not in the precise name
of the applicant, but is rather listed as Thomas A. Gerrity Moving
& Storage. Id. The ficticious name application for amendment on
behalf of Butchco, Inc. is dated June 4, 1997.

14. Butchco, Inc¢. started functioning as General Manager and
operating the business of Fratco between November 1996 and January
1997. Id.

15. Fratco, Inc. has made 400 moves since Butchco, Inc.
became the General Manager sometime in November 1996 - January
1997. (Tr. 49.)

16. Mr. Bobersky has had problems with legal authcrities and
has been convicted of Driving Under the Influence.

17. Butchco, Inc. made an original fictitious name



registration on December 17, 1996. (Tr. 85.)

18. On or about June 4, 1997, Leanne and Paul Bobersky filed
an amended fictitious name registration withdrawing themselves as
parties operating the fictitious name and declaring Butchco, Inc.
as the entity using the fictitious name. (App. Ex. No. 2. and Tr.
85.)

19. A written Management Agreement was executed by Fratco,
Inc. and Butchco, Inc. on May 30, 1997.

20. Frank Fratzola signed on behalf of Fratco, Inc. as its
President. Paul Bobersky signed on behalf of Butchco, Inc. as its
President. (Tr. 80.)

21. Butchco, Inc. had a verbal agreement to manage Fratco,
Inc, starting in November 1996. (Tr. 81.)

22. Mr'. Bobersky began to manage the business after reaching
a verbal agreement in November 1996 but before the written
agreement wdé executed in May 1997.

23. The written management agreement was not filed by the
applicant with the Commission prior to the applicant commencing its
business operation.

V. SUMMARY: OF ARGUMENT

Precedent involving the transfer of existing operating rights
pursuant to a Certificate of Public Convenience, requires the prior
approval of the Commission. Case law is gquite clear that the
operating rights may not be transferred to a public utility without
first obtaining approval of the commission. As set forth in Snyder

v. Pa, P.U.C., 144 A24d 468, 187 Pa. Super. 147 (1958) the Court

T



. st%ted that a certificate, permit or license is not a chattel which
the holder may sell at will, or which a purchaser may acquire
independent of P.U.C. approval.

Where a‘ public utility is to be acquired by a person or
corporation through a stock acquisition, or where operating rights
are to be acquired, the commissions chief concern is the financial
fitness of the acquiring person or corporation. A protest to such
a transfer may be filed pursuant to Section 1102 of the code. Case
law is quite clear that a protest may raise issues of the
transferees fitness, the abandonment of the operating rights being
transferred and other issues. In re: Quality Tranpsportation
Service, Inc., 67 Pa. P.U.C. 505 (1988).

In transfer matters, the legal standards for issuing a
certificate or permit to the transferee are initially the same for
granting a new certificate; however, there is a significant
distance in the underlying presumptions and burden of proof. Re.
Francis J, Palumbo II, 49 Pa. P.U.C. 736 (1976). Although there is
a rebuttable presumption of continuing necessity for every
certificate or permit issued by the commission, the applicant
carries a h!eavy burden of proving its financial and technical
fitness. Moreover, the transFeror, has abandoned its operating
rights and has allowed the applicant to completely oversee its
business operation without first obtaining the approval of the
Commission. In this proceeding, the applicant has failed to
satisfy its burden of proving its financial and technical fitness.

In addition, the protestant has offered evidence to establish



~public confusion concerning the similarity of trade names utilized
by both the applicant and the protestant. Moreover, the protestant
disputes the existence of a continuing public need for two separate
moving companies with virtually identical operating names.

ARGUMENT
I. WHETHER THE APPLICANT MET ITS BURDEN OF PROVING IT IS
TECHNICALLY IFIT TO RENDER SERVICE AND THUS SHOULD RECEIVE A
CERTIFICATE OF PUBLIC CONVENIENCE.

The applicant has not shown that it is fit to render service.
First and foremost, the application fails on its face as the only
documentation that was required to be attached to the application
that was offered into evidence by the applicant was a Statement of
Financial Conditions of the applicant for the six month ending June
30, 1997 in . its capacity as general manager for the transferor,
Fratco, Inc.. There was no sales agreement, or list of equipment
to be used in service, statement of unpaid business debts of
transferor, statement of safety program and statement of
transferee’s experience offered into evidence as required by the
Commission. In addition there was not a Certificate of
Incorporation for the applicant, Butchco, Inc. offered into
evidence nor was there an application for a trade name registration
certificate offered into evidence by the applicant for use of the
trade name, Thomas Gerrity Moving & Storage which is the fictitious
name that the applicant is attempting to transfer and continue to
utilize in its business operation.

Moreover, attached as Exhibit "A" is the Application for

10



Amendment of the Fictitious Name that was filed by the applicant on
June 4, 1997 which incorrectly states the fictitious name as
heretofore registered as being Thomas A. Gerrity Moving & Storage.
As such, thé entity that is seeking to transfer this right to the
applicant differs from the name filed by the applicant on its
Application for Amendment to Fictitious Name. Therefore, the
applicant is not properly filed with the Department of State as
required by P.U.C. Rules and Regulations.

In further support of the applicant’s confusion concerning its
own trade name, please see Exhibit "B" which is a yellow page ad
for Thomas A. Gerrity which again differs from the Thomas Gerrity
Moving & Storage that the current transferor now trades to do
business as in the Commonwealth of Pennsylvania. The applicant has
further been operating illegally within the Commonwealth of
Pennsylvania as it has admittedly been operating the business of
the transferor since November of 1996 under what was first
described as a oral management agreement that was later reduced to
writing and executed by the parties on May 30, 1997. The
management agreement was not on file with the Public Utility
Commission ﬁo authorize the transfer of the business by the
applicant which supports the protestants position that the
applicant has been operating illegally since November of 1996 and
has admitfedly involved itself in over 400 illegal moves.

Snyder, Supra. states that such a transfer of rights requires prior
approval of the Commission.

Essentially, the applicant has acted as if the commission has

11



.previously approved the transfer of the Certificate of Public
Convenience and the operating rights of Fratco, Inc. as they were
engaged in business for at least seven {7) months before they made
any overt attempts to properly file an Application for Fictitious
Name which was not f£iled until June 4, 1997; nor a Certificate of
Incorporation as the applicant did not file Articles of
Incorporation with the Department of State until December 19, 1996.
Moreover, the financial statement that was offered as the
applicant’s [Exhibit "1" indicates that Butchco, Inc. is doing
business as "the original Thomas A. Gerrity Moving & Storage of
Scranton” and illegally generated total revenues from January 1,
1997 to June 30, 1997 in the amount of $%$96,017.00. This figure
does not include the revenue generated by the applicants since it
commenced business operations of the transferor for the months of
Novemnber anq December, 1996. As such, the applicant has clearly
been providing service to the public without properly transferring
the Certificate issued to the transferor and therefore never
received thé approval of the commission as required under P.U.C.
Rules and Regulations and case law.

The protestant offered evidence as to the confusion that the
similarity of the business and/or trade name utilized by both
companies has caused to the general public. The similarity in name
was never a problem for the original certificate holder as they
were father and son, not separate competing entities as the Court
now has before it. The protestant through it’s owner and operator,

Christopher Santoro offered evidence as to the confusion that the

12




. similarity of name has caused to his business which was further
substantiated by his Company Foreman, Nicholas Corridoni.

In this proceeding, it is clear that the transferor (Fratco,
Inc.) no longer renders service to the public as the applicant
admittedly sﬁated that it conducts all business operations for
Fratco and retains 99% of all commissions. Thus, the continuation
of the open gublic necessity requirement set forth in Mobilfone of
ﬂgggngagggznﬁgg,, Inc. v. Pa, P.U.C., 67 Pa. Commonwealth Ct. 219,
446 A.24 10q1 (1982} has not been satisfied. In addition, the
transferor, Fratco, Inc. has abandoned its business operation and
certificate by allowing the applicant complete control and
operation of its business without the prior approval of the
Commission.

A motor carrier applicant is requiréd to prove its technical
and financial fitness to provide the proposed transportation
services ersuant to Section 41.14{(b) of the Commission’s
Transportatipn Policy, which also provides that an Applicant may be
denied by the Commission if the applicant lacks the propensity to
operate safely and legally. Clearly, this applicant has been
operating illegally.

II. WHETHER THE APPLICANT MET ITS BURDEN OF PROVING THAT IT
IS FINANCIALLY FIT AND IN COMPLIANCE WITH ALL REQUIREMENTS OF THE
COMMISSION.

In Application Adegbola Ige, t/a Globe Limousine Service, Docket
No. A-108943 (1991), The Commission has set forth a three prong

standard, all of which must be satisfied to determine the fitness
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.of an applicant. 1. Technical expertise; 2. Financial Capacity;
and 3. Propensity to act safely and legally. It is the position
of the protestant that the applicant has failed to satisfy the dual
prong of technical expertise and financial capacity as the only
offer of proof concerning same was the financial statement of the
applicant for the period January 1, 1997 through June 30, 1997,
when the applicant was solely conducting this business without any
prior approval of the Commission.

The third prong, of the Adegbola_ Ige standard, the propensity
to operate safely and legally, the evidence is quite clear that the
applicant lacks the requisite propensity to operate safely and
legally as evidenced by it’s willful assumption of the existing
business operation of the transferor without any prior approval of

the Commission. As the Court in Snyder v. Pa. P.U.C., 144 A.2d4

468, 187 Pa. Supra 147 (1958), stated, such a transfer requires
prior approval by the commission. It is certainly obvious that the
applicant has never received the prior approval of the commission
before it commenced it’s business operation. Moreover, the
carelessness with which the applicant has caused to file it’s
ficticious ﬁame registration and the inconsistent use of various
yet similar business names of the applicant, along with the
inaccurate Yellow Page advertisement certainly establishes the fact
that the applicant lacks the requisite propensity to operate in

compliance with all requirements of the Commission within the

Commonwealth of Pennsylvania.

14



STO ;-0 OMAS GERRITY G & 0 E CO

On March 5, 1986, the Commission granted the application of
Thomas Gerrity, Jr., A-00100754, as a transfer of rights held under
the certificate issued to Clarence Heil t/d/b/a Henry Heil & Son at
A-00082603. Mr. Gerrity, Jr. operated the moving company
continuously until he entered into a transfer of rights under his
existing certificate to the protestant herein and/or it’s
predecessor, in March, 1992. Mr. Santoro has operated his business

continuously since receiving his P.U.C. authority in 1992 which

serves as his primary and/or only source of income.

s O _ENTERPRISE . t/d4
THOMAS GERRITY, JR. MOVING AND STORAGE COMPANY
OPERATING RIGHTS

See Certificate Number A-00113019 attached hereto as Exhibit "cn

VII. PROPOSED CONCLIJSIONS OF LAW

1. The Commission has jurisdiction over the subject matter
and the paréies

2. Tﬁe applicant has failed to satisfy it’s burden of
demonstrating that it is technically and financially fit to render
service to receive a Certificate of Public Convenience and
Necessity evidencing a transfer of authority from Fratco, Inc.
t/d/b/a Thomas Gerrity Moving & Storage.

3. The presumption of a continuing public need for the
transferors services has been rebutted in this proceeding by

evidence of abandonment of the certificate by the transferor and
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. confusion to the general public by way of the name similarity.

VIII. PROPOSED ORDER IN PARAGRAPHS

1. The Application of Butchco, Inc., t/d/b/a Thomas Gerrity
Moving & Storage at Docket No. A-00113673 is denied in it’s
entirety.

2. The Applicant is immediately ordered to seize and desist
all business operations it is currently conducting under the name
Butchco, Inc. t/d/b/a Thomas Gerrity Moving & Storage.

3, The rights of the transferor, if any, shall remain with
the transfercr, Fratco, Inc.

IX. CONCLUSION

WHEREFORE, Protestant, Santoro Enterprises, Inc. t/d/b/a
Thomas Gerrity, Jr., Moving & Storage Company, respectfully
requests this Commission deny the transfer application in it’s
entirety.

Respectfully submitted,

oA

Christopher B..Jones, Esq.,
406 Jefferson Avenue
Scranton, PA 18510

(717) 342-9295

Attorney for

Pocono Enterprises, Inc.
t/d/b/a Thomas Gerrity Jr.,
Moving & Storage Company

DATED: November 24, 1997

16
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Certifjcate No. A-00113019 FREIGHT PA..P.U.C, NO. 1

Santoro Enterprises, Inc.
t/d/b/a
THOMAS GERRITY, JR. MOVING AND STORAGE COMPANY

LOCAL MOTOR FREIGHT TARIFF
NAMING
RATES, RULES AND REGULATIONS
GOVERNING

THE RIGHT

To transport, as a common carrier:

(1) household goods in use, between points in the city of Scranton,
Lackawanna County, and within three (3) miles of the limits

thereof, and from said peints, to points in Pennsylvania, and
vice versa; and

(2) property, excluding household goods in use, between points in
Pennsylvania.

For rates, rules, regulations and provisions applicable on the transportation
of HOUSEHOID GOODS IN USE, see Tariff Freight Pa. P.U.C. No. 53 (Carrier Direct-
ory), loose-leaf revisions thereto and successive issues thereof, issued by
Tristate Household Goods Tariff Conference, Tnc., Agent.

ISSUED: AUGUST 27, 1996 EFFECTIVE: AUGUST 28, 1996

Issued on 1 day's notice under authority of PA Code, Title 52, Section 23.42.

Issued By:

Christopher Santoro, President
P. 0. Box 280
Taylor, PA 18517-0280

e LT L

|




IN THE COMMONWEALTH OF PENNSYLVANIA
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

CERTIFICATE OF SERVICE

I hereby certify that, on this 24th day of November, 1997, I
have served true and correct copies of the foregoing document upon
the persons set forth below by First Class Mail, postage prepaid or
by hand-delivery (unless service 1is otherwise indicated), in
accordance with 52 Pa. Code Section 1.54:

The Honorable Richard M. Lovenwirth
Administrative Law Judge

Office of the Administrative Law Judge
Pa. Public Utility Commission

Scranton State Office Bldg., Room 318
100 Lackawanna Avenue

Scranton, PA 18503

Kenneth Zielonis
STEVENS & LEE
208 North Third Street

Suite 310

PO BOX 12090
Harrisburg, PA 17108
chrlstoéhe nes, Esquire




lL.aw QFFICES OF

STEVENS & LEE
PLEASE RESPOND TO HARRISBURG

A PROFESSIONAL COAPORATION

)
2 5
December 12, 1997 :cé }—i
&
w7
G0 T
£
James J. McNulty = —_
Prothonotary/Acting Secretary "-Cr—_‘, -
PA Public Utility Commission ™
P.O. Box 3265
North Office Building
Harrisburg, PA 17105-3265

Re:

: Application of Butchco,

Moving and Storage,

Inc.,
Docket No.

t/d/b/a Thomas Gerrity
A-00113673
Dear Prothonotary McNulty:

Please find enclosed an original and nine copies of the Reply
Brief for filing on behalf of the Applicant, Butchco, Inc., t/d/b/a
Thomas Gerrity Moving and Storage, in the above captioned
proceeding. As indicated by the attached Certificate of Service,
all parties of record have been served a copy hereof. I also
enclose a diskette containing this document. . It is formatted in
Word Perfect 5.1.

Should you have any questions or comments, please feel free to
contact my office.

Sincerely,

STEVENS & LEE

-

Kenneth Zieldnis
/dle

Attachment ) 0 CUMENT
FOLDER

208 North Third Streat, Suite 310, PO, Box 12090, Harrisburg, PA 17108:20890 « 717.234.1250 Fax 717.234-1939
Cne Penn Square, 220, Box 1594, Lancaster, PA 17608-1594 » 717-291.1031 Fax 717-394-7726
16058 North Cedar Crest Boulevard, Suite 515, 170, Box 20830, Lehigh Valley, PA 18002-0830 = 610-439-4195 Fax 610-439-8415
Two I'enn Center Plaza, Suite 200, Philadelphia, PA 19102-1702 * 215-854-6370 Fax 215-564-0216
11 North Siath Street, DO, Box 679, Reading, PA 19603-0674 » 610-478.2000 Fax 610-376-5610
One Glenhardie Corporate Center, 1275 Drummers Lane, PO, Box 236, Wayne, PA 19087-0236 = 6140-964- 1480 Fax 610-687-1384
289 North Main Stzeet, Wilkes-Barre, PA 18702-4409 » 717-823-6116 Fax 717-823] 144



BEFORE THE

2 PENNSYLVANIA PUBLIC UTILITY COMMISSION

3 Application of Butchco Inc. H

4 t/d/b/a Thomas Gerrity : Docket No. A-00113673
5 Moving and Btorage s

6

7 REPLY BRIEF OF APPLICANT,

8 BUTCHCO INC.,

2 t/d/b/a THOMAS GERRITY MOVING AND STORAGE

10

11 Kenneth Zielonis, Esquire
12 STEVENS8 & LEE

13 Suite 310

14 208 North Third Street

15 P.O. Box 12090

16 Harrisburg, PA 17108-209%0
17 (717) 234-1250

18 Dated: December 12, 1997 Attorneys for Butchco Inc.,
19 t/d/b/a Thomas Gerrity Moving
20 and Storage
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1 I. BTATEMENT OF THE CASE
2 Oon November 7, 1997, the Applicant, Butchco Inc.,
3 t/d/b/a Thomas Gerrity Moving and Storage, filed its Main Brief
4 é in this proceeding. Applicant incorporates by reference the
5 | Statement of the Case contained in that Main Brief. On
6 E November 24, 1997, Protestant, Santoro Enterprises, Inc., t/d/b/a
i
7 ' Thomas Gerrity, Jr. Moving and Storage filed what has been styled
8 | as a Reply Brief. Applicant received permission to file a reply
9 to that Reply Brief. Applicant submits this Reply Brief in
10 . accordance with that directive.
i
i
i
|
i
12/91/97/RDG/52709/08400.oeo 1



1 argument that there is no public need for two companies with

2 similar names is ludicrous. The Pennsylvania Department of State
3 | has issued two fictitious names. (It is emphasized that the

4 ' Protestant never entered a copy of its fictitious name

5 registration into the evidentiary record.) Those filed

6 registrations are the end of the matter.

12/11/97/RDG/52709/08400.060 3
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III. ARGUMENT

A. Applicant is Financially and Technically Fit to
Receive a Certificate.

Protestant argues that Applicant is unfit to render
service. It claims Applicant did not offer a list of equipment
to be used in service, a statement of its proposed safety program
or a statement of the Applicant’s experience. Nothing could be
further from the truth. There is extensive discussion, as
described in the Applicant’s Main Brief and its Proposed Findings
of Fact, regarding: Applicant’s extensive experience in the
moving and storage business, a description of equipment and
facilities to be used in that business, and statements regarding
the experience of Applicant’s employees. Finally, Applicant’s
witness testified extensively regarding its safety program.

Protestant argues that Exhibit "A" attached to its
Reply Brief incorrectly states Applicant’s fictitious name as
"Thomas A. Gerrity Moving & Storage." It should be noted that
someone has handwritten an "A" on that official document. The
correct fictitious name, as described by Applicant’s witness
Bobersky, is on file with the Commission. Protestant’s
Exhibit "B," a Yellow Page advertisement, also is used by
Protestant to support an allegation of fictitious name
impropriety. Applicant’s witness Bobersky testified that he did
not know who created that advertisement and that his company did

not create the advertisement. 1In addition, he agreed that he

12/11/97/RDG/52709/08400.060 4
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would have to correct the advertisement in the next published
edition of the telephone book.

The Transferror has not transferred illegally its
authority to Applicant. The Transferror still possesses the
certificate authority. Applicant simply has managed the business
operations of the Transferror. Transferror could have employed
Applicant’s president to run and supervise the business.

Instead, Applicant created a corporation which acts as the
"employee"™ of the Transferror. There is nothing illegal in such
an arrangement. Finally there is no requirement that the
Management Agreement be filed with the Commission.

Protestant’s ludicrous argument regarding similarity of
names is wholly without merit. Protestant claims that the
similarity in names was never a problem when a father and son
were operating the businesses since, Protestant implies, they
never competed for business. Of course, there is no record
evidence to support or confirm that competition allegation. Nor
is the issue of customer confusion even established in the
record. The only evidence is a discussion of two separate moving
jobs performed by two separate moving companies at separate time
periods. Furthermore, it is apparent that if confusion exists
Protestant did not provide any financial substantiation of its
claim of harm to its business. The claim of public confusion is

without merit.



1 would have to' correct the advertisement in the next published

2 edition of the telephone book.

3 The Transferror has not transferred illegally its

4 authority to Applicant. The Transferror still possesses the

5 certificate authority. Applicant simply has managed the business
6 operations of the Transferror. Transferror could have employed

7 Applicant’s Rresident to run and supervise the business.

8 Instead, Appiicant created a corporation which acts as the

9 "employee" of the Transferror. There is nothing illegal in such
10 an arrangement. Finally there is no requirement that the

11 Management Aéreement be filed with the Commission.

12 Protestant’s ludicrous argument regarding similarity of
13 names is wholly without merit. Protestant claims that the

14 similarity iﬁ names was never a problem when a father and son

15 were operatipg the businesses since, Protestant implies, they

16 never competed for business., Of course, there is no record

17 evidence to support or confirm that competition allegation. Nor
18 is the issue of customer confusion even established in the

19 record. The?only evidence is a discussion of two separate moving
20 jobs performed by two separate moving companies at separate time
21 periods. Furthermore, it is apparent that if confusion exists

22 Protestant did not provide any financial substantiation of its

23 claim of harm to its business. The claim of public confusion is
24 without merit.
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1 IV. CONCLUSION

WHﬁREFORE, Applicant, Butchco, Inc., t/d/b/a Thomas

3 Gerrity Moving and Storage, respectfully requests the adoption
4 each and every recommendation contained herein.
5 Respectfully submitted,
6 | [Cempith L itons
7 Kenneth Zieybyis, Esquire
8 ‘ STEVENS & LE;
9 Suite 310
10 ‘ 208 North Third Street
11 P.O. Box 12090
12 Harrisburg, PA 17108-2090
13 : (717) 234-1250
14 Dated: December 12, 1997
15 1

Attorneys for Butchco Inc.
t/d/b/a Thomas Gerrity Moving
16 and Storage
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IN THE COMMONWEALTH OF PENNSYLVANIA
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Butchco, Inc.

t/d/b/a Thomas Gerrity Moving : Docket No. A-00113673
and Storage

CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of December, 1997, I
have served true and correct copies of the foregoing document upon
the persons set forth below by First Class Mail, postage prepaid or
by hand-delivery (unless service Iis otherw1se indicated),

in
accordance with 52 Pa. Code Section 1.54:

The Honorable Richard M. Lovenwirth
Administrative Law Judge

Office of Administrative Law Judge

Pa. Public Utility Commission

Scranton State Office Bldg., Room 318 -
100 Lackawanna Avenue =
Scranton, PA 18503
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Christopher B. Jones, Esquire
406 Jefferson Avenue
Scranton, PA 18510
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