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Complainants contend that they have had more outages since transfer of their service to a different PECO service line and therefore there is a reliability and safety problem.  Although the Complainants established a prima facie case, PECO presented rebuttal evidence of reasonable service and therefore the Complaint is dismissed.  
HISTORY OF THE PROCEEDING


On September 21, 2015, Complainants Steven and Gail Dagowitz filed a Complaint with the Commission.  In the Complaint, they contend that they are having a reliability, safety or quality problem with PECO service.  They allege that PECO improperly switched their service to another line and that the service is now unreliable.  They also claim that PECO has not sufficiently responded to a damage claim filed with the company.  They would like their electric service reconnected to the line to which it was previously connected.    

PECO filed an Answer on October 15, 2015.  Therein, PECO denied all major allegations.  PECO also averred that the majority of the outages are related to tree vegetation or weather and therefore not related to equipment, wiring and maintenance failure.  

By hearing notice dated October 15, 2015, the matter was set for hearing on December 3, 2015 at 2:00 p.m.  On October 26, 2015, a Prehearing Order was issued. 


The hearing was held as scheduled on December 3, 2015.  Complainants represented themselves and submitted one multiple-page exhibit for the record.  

PECO was represented by Shawane Lee, Esq., who offered 12 exhibits and presented the testimony of Charles Crumbly, Manager of PECO’s Operations Group Department, and Tonia Graham, PECO Senior Project Manager for Vegetation Management.  All exhibits were admitted. 


The parties were given until December 18, 2015 to file post hearing briefs, if necessary.  A “statement of issues” prepared by Complainants was received on December 14, 2015. 


The record closed on January 8, 2016 upon receipt of the transcript.

FINDINGS OF FACT

1. Complainants are Steven and Gail Dagowitz, who are PECO electric customers at 1130 Rock Creek Road, Gladwyne, Pennsylvania (service address).

2. Respondent is PECO Energy Company or PECO, a jurisdictional public utility in Pennsylvania. 

3. Complainants have lived at the service address for more than 20 years.  (Tr. 11).
4. There are many trees in the area and also around Complainants’ home.  (Complainant 1, PECO 5).
5. When Complainants moved into their home, PECO service was connected to underground electric lines at the neighboring empty lot (Waverley Road line).  (Tr. 10).

6. In 2013, construction began on a new home being built on the empty lot next door to the Complainants’ home.  (Tr. 11).

7. At that time, the Waverley Road line connection was discontinued because the owners of the new home wanted to install an in-ground swimming pool.  (Tr. 11).
8. Complainants’ service was connected to the Black Rock Road above ground line across the street from their home.  (PECO 1, PECO 3).
9. When connected to the Waverley Road line, the Complainants experienced fewer outages than they have experienced since their service was moved to the Black Rock Road line.  (Complainant 1, Tr. 10-12, Tr. 36).
10. The Waverly Road line and the Black Rock Road line have each had 20-30 outages during the period 2013-2015.  (Complainant 1, PECO 1, PECO 3).
11. There are three service addresses on the spur electric line (spur) now servicing the Complainants on the Black Rock Road line – Complainants’ home, the new home next door and a new home down the street.  (Tr. 69-71). 
12. The Waverly Line has an alarm system that notifies PECO when there is an outage. 

13. The Black Rock Road line does not have an alarm system and a customer has to call PECO to notify the company that there is an outage.  (Tr. 12).

14. PECO personnel spoke or met with Mr. and Mrs. Dagowitz to discuss their concerns about service and the wiring on several occasions.  (Tr. 25, Tr. 29, Tr. 34-36, Tr. 45)

15. The Dagowitzs filed a damage claim with PECO.  (Exhibit 8).
DISCUSSION



In order to prevail, Complainants must establish that the offense complained of constitutes a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  A party seeking relief from the Commission has the “burden of proof.”  66 Pa.C.S. § 332(a).  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Cmwlth. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



The Public Utility Code in Section 1501 provides that: 
 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.  

The Commission exercises jurisdiction over vegetation management as a part of utility service under Section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501, West Penn Power Co. v. Pa. Pub. Util. Comm'n, 578 A.2d 75 (Pa.Cmwlth. 1990).  See also PECO Energy Company v. Township of Upper Dublin, et al., 922 A.2d 996 (Pa.Cmwlth. 2007), 2007 Pa. Commw. LEXIS 195.

PECO's Tariff Rule 12 provides in pertinent part:

12.  SERVICE CONTINUITY
12.1  LIMITATION ON LIABILITY FOR SERVICE INTERRUPTIONS AND VARIATIONS.
The Company does not guarantee continuous, regular and uninterrupted supply of service.  The Company may, without liability, interrupt or limit the supply of service for the purpose of making repairs, changes, or improvements in any part of its system for the general good of the service or the safety of the public or for the purpose of preventing or limiting any actual or threatened instability or disturbance of the system.  The Company is also not liable for any damages due to accident, strike, storm, riot, fire, flood, legal process, state or municipal interference, or any other cause beyond the Company’s control.

PECO Energy Company - Tariff Electric Pa. P.U.C. No. 5, Page No. 21.  

Tariffs are service rules and regulations adopted by public utilities relating to rates.  Tariffs filed with state regulatory agencies such as the Public Utility Commission are not mere contracts but have the force of law and are binding on the consumer and the utility.  Stiteler v. Bell Telephone Company, 379 A.2d 339 (Pa.Commw. 1977); Brockway Glass Company v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa.Commw. 1981); Pennsylvania Electric Company v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa.Commw. 1995).


Mr. and Mrs. Dagowitz contend that:
1. PECO should not have switched their service to the new line.
2. PECO does not properly maintain the Black Rock Road line, trim trees or provide notice of tree trimming. 
3. PECO denied its damages claim without explanation.
Changing the line


Mr. and Mrs. Dagowitz allege a reliability, safety or quality problem with the electric service provided by PECO.  It is the position of the Dagowitzs that PECO should not have switched their service to the Black Rock Road line because they have outages more often now.  They further state that PECO failed to inform them that the company would switch their line and also failed to provide a rationale for doing so.  

Further, they contend, PECO should not have changed their connection to the Black Rock Road spur because the spur only provides service to a few people and, since the transfer, the company does not address or notify them when a repair person will be available and it has taken up to a day to have power restored.



The Complainants established a prima facie case here.  They presented a record of outages since the switch to the new line.  Their initially contemporaneous records of the outages that they experienced, the fact that they were changed from an underground line to an above ground line (susceptible to falling branches and animals, etc.) and their testimony established that they are experiencing more outages since the change.
  (Tr. 17, Tr. 45, Tr. 18, Tr. 10, Tr. 11; Complainant 1).

The Dagowitzs also testified that when they were on the old line, PECO was aware of outages and they did not have to call the company.  Now, they testified, they have to call the company and notify them when there is an outage and that if they are away, PECO is not aware of an outage.  (Tr. 12, Tr. 38-19, Tr. 45-50).  The Complainants also credibly testified that they had to wait for a long time for repair on more than one occasion and that the repair times would change and be delayed.  (Tr. 18). 


PECO acknowledged that the Complainants were switched from a line serving more customers to a small spur or line and that the company is unaware of an outage unless a customer calls.  Charles Crumbley, PECO Operations Group manager, testified that when an outage is circuit-related or generates out of a substation, such as on the old underground line to which the Complainants were connected, the company gets an alarm on a relay system that tells the company that for 2,000 – 3,000 people the power is out.  The Complainants are now on a spur-transformer circuit above ground new line that serves three customers and when there is an outage the company does not know unless a customer calls to report the outage.  (Tr. 67-69).  That some lines have alarms and some don’t does not in and of itself constitute a violation.  Also, it is not unreasonable of PECO to set alarms on and first address lines that serve the greatest number of customers when repairs are needed. PECO effectively rebutted the prima facie case.  


Mr. Crumbley also explained the reason for the change.  He testified that the service connection route was changed from the Waverley Road to the current Black Rock Road line because PECO lost its easement across neighboring property for the underground line when the purchaser decided to build a house and in-ground swimming pool on that property.  (Tr. 70, Tr. 84).  The company had to abandon the service or come up with an alternative service feed for the Complainants and two additional homes.  (Tr. 84). 

Testimony also established that PECO initially planned to dig up the Dagowitz property to run a line.  However, after concerns were expressed by the Complainants, PECO rerouted the wiring rather than dig up Complainants’ yard during the rewiring.  (Tr. 34, 48).  That brought about the connection of the Dagowitzs’ service to the Black Rock Road line.  

There were two new houses constructed and PECO could no longer run connections under the neighboring property due to building of a house and an in-ground pool.  PECO then had to find a connection for the new houses and the Dagowitz house.  Given these circumstances, there is no basis upon which to find that PECO acted in an unreasonable or unsafe manner when it moved the Complainants to the Black Rock Road connection. 

Line Maintenance, Tree Trimming, Notice and Customer Service


Mr. and Mrs. Dagowitz alleged that PECO did not properly or frequently enough trim trees and also did not notify them in advance that they would be trimming trees in the area so that they can point out areas that needed attention.  Additionally, they contend, PECO did not install a conduit or covers to protect the new line from tree limbs falling on the line or equipment, resulting in outages.  They also allege that PECO personnel did not return voice mail messages despite having called eight times during the July 24, 2015 outage event and also that PECO neglected to prune trees near its poles and wires along a driveway, resulting in outages.  A prima facie case was established by Complainants. 


Mr. and Mrs. Dagowitz provided photographs showing trees with overgrowth and debris near PECO wire facilities left behind by PECO tree trimming contractors.  (Complainant 1; Tr. 24).  They also testified that there were places along the line where tree limbs hung over near the wires.  (Tr. 47-49).  Also, Mr. Dagowitz testified that they were not aware that PECO was sending someone out to investigate the damage.  However, by happenstance, Mr. Dagowitz noticed a PECO representative and pointed out a problem area where a tree branch had fallen on a wire.  (Tr. 46, 48). 



The prima facie case was rebutted by PECO, however.  Towards its objective of electric reliability, the Commission has promulgated regulations which require electric utilities to prepare and file a biennial plan for the maintenance of its facilities, including vegetation clearance and records.  52 Pa.Code § 57.198(f), (m).  Section 52 Pa.Code § 57.198 (n)(1) provides:

(1) Vegetation management.  The Statewide minimum inspection and treatment cycle for vegetation management is between 4-8 years for distribution facilities.  An EDC shall submit a condition-based plan for vegetation management for its distribution system facilities explaining its treatment cycle.
PECO’s tariff provides:

10.9 AERIAL LINE CLEARANCE.  In accordance with the requirements set forth in the National Electrical Safety Code, the Company shall have the right to trim, remove, or separate trees, vegetation or any structures therein which, in the opinion of the Company, interfere with its aerial conductors, such that they may pose a threat to public safety or to system reliability.

PECO Energy Company - Tariff Electric Pa. P.U.C. No. 5, Page No. 20.  


PECO testimony and exhibits established that PECO complies with these vegetation management requirements.  The Commission only requires PECO to trim the trees every 4-8 years.  PECO presented testimony that they address the trees more often in the area of Complainants’ home and therefore are meeting the § 57.198 minimum.  Tonia Graham, PECO Senior Project manager in vegetation management, testified that they trim trees in that area often and schedule trimming more often than every five years.  (Tr. 80-81).  PECO also showed that the company is limited with respect to tree trimming because residents of the area object if trimming is greatly increased.  (Tr. 126).

Mr. Crumbley also testified that the company has engaged in Reliability Enhancements and Preventative Maintenance on the Black Rock Road line.  As part of that program, the company removed tree limbs, inspected and made repairs, completed additional tree trimming and scheduled circuit patrols.  (Tr. 79-81)

PECO will notify customers that they are trimming trees only when a customer’s service will be affected by the work.  (Tr. 86).  PECO representatives spoke with the Dagowitzs on several occasions about the connection transfer and tree trimming.  (FOF 13).

There was also evidence that the Dagowitzs spoke with PECO customer service representatives on several occasions and that emergency repair tickets (or work orders) were issued.  Their calls were on occasion transferred to supervisors.  (Tr. 123-125; PECO 4).  


Mr. Crumbley acknowledged that the Complainants did have to sometimes wait for repair and that the repair times had and could change.  He explained that the service restoration times are based on how many people are out of service and what is found at a given location, particularly when there is a storm, as was the case for some of the outages experienced by Complainants.  (Tr. 77-79; Tr. 90).  As an example, he noted that if a team goes out to reconnect service and finds that a tree has fallen on a line, it may take longer to restore service because of the tree removal required.  (Tr. 89).


Ms. Graham also testified regarding the PECO corrective preventative maintenance program.  Under that program, if a customer calls regarding necessary trimming, or if engineers and other PECO personnel out working find an area that needs trimming or maintenance, a team will be sent out to do the work in addition to the regularly scheduled tree trimming and maintenance.  That also occurs on the line that services the Dagowitzs.  (Tr. 127-130).


Although the service provided to Complainants is not perfect and certainly not without outages, there is no violation here.  Title 52 Pa.Code Section 57.194 entitled “Distribution System Reliability” states:  “The service shall be reasonably continuous and without unreasonable interruption of delay.”  52 Pa.Code § 57.194(a).  It further provides that:  “An EDC shall strive to prevent interruption of electric service and, when interruptions occur, restore service within the shortest reasonable time.”  52 Pa.Code § 57.194(d).  


The Complainants clearly established that the service provided by PECO has problems.  However, PECO made efforts and responded to the problems.  Mrs. Dagowitz testified that several different PECO employees talked with her about the situation.  (Tr. 29).  Also, PECO records and testimony show that the company is acting reasonably when responding to the outages.  

The Commission has determined that a utility company is required to provide reasonable service at reasonable rates -- not perfect service.  See Manuel A. Biason v. Metropolitan Edison Company, PUC Docket No. C-00004450 (Opinion and Order entered December 19, 2001); DeFranscesco v. West Penn Power Company, 329 Pa. Superior Ct. 508, 478 A.2d 1295 (1984).  PECO’s responses were reasonable and therefore there are no violations here. 


One matter raised by the Complainants that the company did not directly refute is the allegation that PECO did not install a conduit or covers to protect the new line from tree limbs falling on the line or equipment, that the company has done so on the other lines and that doing so would reduce the number of outages.  (Tr. 47).  If true, this omission alone would not amount to a violation for purposes of these procceedings.  However, it may behoove PECO to inspect the line for lack of or presence of the necessary and available preventative measures to reduce the chance of an accumulation of outages that would create a basis for finding that the service provided is and has been unreasonable. 

Reimbursement and Damages

Complainants operate a business out of their home and testified that they have lost business due to the frequency of the outages.  They also averred that they have an electric gate which they cannot open to enter or exit their property when there is an outage.  They also contend that they filed damage claims with PECO and that there was no reason given as to why PECO would not accept the claims.

 

What Complainants are seeking here are civil damages.  The Commission has no authority to award damages to Complainant.  See, DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980).  Monetary damages are beyond the jurisdiction of the Commission and are a subject for common pleas court or a small claims or other process.  Consequently, any request for civil damages is denied due to lack of jurisdiction.

Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.
2. Complainants established a prima facie case of service unreliability.  66 Pa.C.S. § 332(a).
3. The Commission exercises jurisdiction over vegetation management as a part of utility service.  66 Pa.C.S. § 1501.
4. Respondent presented evidence of reasonable responses to the service issues, rebutting the Complainants’ prima facie case.  Id.
5. Damage awards are not within the jurisdiction of the Commission.  DeFrancesco, 453 A.2d 595 (Pa. 1982).
ORDER


THEREFORE,



IT IS ORDERED:

1. That the claims of Steven and Gail Dagowitz against PECO Energy Company at Docket No. C-2015-2505048 are denied.
2. That the Complaint of Steven and Gail Dagowitz against PECO Energy Company at Docket No. C-2015-2505048 is dismissed.

3.
That the Secretary mark this docket closed. 

Date:
 March 17, 2016 




/s/












Darlene D. Heep








Administrative Law Judge

� 	In an effort to show that there were more outages on the old line than the new line, PECO introduced Service Reliability Reports (Outages, date and duration) for the old line, PECO Exhibit 1, and the new line 3, PECO Exhibit 3.  PECO Exhibit 3 does not include all outages contemporaneously recorded by and supported by the credible testimony of the Complainants and therefore PECO 1 and 3, while useful for general information, are unreliable with respect to the exact number of outages experienced by the Dagowitzs or on Waverly Road or Black Rock Road lines.  PECO records only capture prolonged outages of six minutes or more.  (Tr. 72). 
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