BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Alonza Carson						:
							:
	v.						:		C-2015-2512849
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Rebecca Waldemar
Special Agent


INTRODUCTION


The customer filed this Complaint to request an affordable payment arrangement.  This decision grants the request and establishes a payment arrangement.

HISTORY OF THE PROCEEDING

On November 9, 2015, Alonza Carson (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission against Philadelphia Gas Works (Respondent or PGW) alleging that PGW had terminated his service, that there were two people over the age of 65, one with a disability, in his household, and that PGW had violated the rule of the federal poverty guidelines.  He requested that the Commission set up a payment arrangement.  On December 2, 2015, PGW filed an Answer to the Complaint.  In its Answer, PGW admitted that it had terminated gas service to Mr. Carson for an unpaid balance of $4,033.47.    PGW further averred that Mr. Carson had broken two payment agreements made between the parties and had not made a payment on his account since April 5, 2013.  The company requested that the Commission deny the Complaint.
A Telephonic Hearing Notice dated December 11, 2015, advised the parties that an initial telephonic hearing was scheduled for Thursday, January 7, 2016, at 10:00 a.m.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.  A Prehearing Order dated December 18, 2015, advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to the proceeding.  In accordance with the provisions of the Prehearing Order, the Respondent submitted four proposed exhibits for possible use at the hearing.

The initial telephonic hearing convened as scheduled.[footnoteRef:1]  Mr. Carson appeared pro se and testified on his own behalf.   Graciela Christlieb, Esq., counsel for PGW, appeared on behalf of the Respondent and presented the testimony of one witness, Christine Jackson, a customer review unit officer for Respondent, who sponsored four exhibits.  All four exhibits were admitted into the record.  On January 13, 2016, by Interim Order, Mr. Carson was directed to submit proof of the birth of an additional household member.  On January 22, 2016, Mr. Carson filed the requested information.  No objection to the exhibit was made by the Respondent and the exhibit is admitted into the record.  The record closed on February 1, 2016 upon the expiration of time for PGW to file an objection to the Complainant’s late filed exhibit. [1:  	A tape recording of the hearing was made, no court reporter being present.] 


FINDINGS OF FACT

1. The Complainant is Alonza Carson, who resides at 5720 Malcolm St., Philadelphia, PA.

2. The Respondent is Philadelphia Gas Works.

3. The Complainant resides at the service address with two other adults and an infant child.

4. Mr. Carson’s total household income is equal to $2932 per month.  

5. The household income is comprised of $1757 per month in social security for Mr. Carson, $981 per month in social security for his spouse, and $194 per month in food stamps for his adult daughter. 

6. Gas service to the service address was terminated on April 3, 2014 for nonpayment.

7. As of the date of the hearing, Mr. Carson’s gas service was still off.

8. The Complainant has defaulted on two payment arrangements negotiated with PGW; November 2007 and April 2013.  PGW Exh. 3.

9. The Complainant made a total of two payments in 2012, a total of two payments in 2013, and none after his service was terminated.

10. The Complainant has not previously been granted a payment arrangement by the Commission.

DISCUSSION

		At the hearing, Mr. Carson testified that he cannot afford the payment arrangement offered by PGW, that he has suspended his cable service and chosen an electric generation supplier in an effort to reduce his bills and pay PGW, and that he had not made a payment to PGW since April 5, 2013 because his service was off.  In addition, his daughter was expecting a baby in a few days.  He requested a payment arrangement giving at least twelve months to pay his arrearage.  The Complainant also alleged that PGW had violated the federal poverty guidelines by not giving him a lower payment arrangement.  In response, PGW presented evidence that Mr. Carson had made only four payments in total since the beginning of 2012, that his service had been terminated in April 2014 for nonpayment, and he had not made any payments on his account since April 2013. 

		As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving by substantial evidence that he is entitled to the requested relief.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S.A. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).                                               

Payment Arrangement

		The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq (Chapter 14) applies to complaints alleging inability to pay and requests for Commission-issued payment arrangements.  This law authorizes the Commission to establish payment arrangements between a public utility and its customers, as well as applicants for service, within prescribed limits that the Commission must follow.  66 Pa.C.S. § 1405(a).   In cases where the Commission is authorized by law to establish a payment arrangement between a customer and a utility, it has the responsibility to exercise its authority very judiciously where a utility has lawfully terminated a customer for nonpayment.  Specifically, the Commission should exercise its discretion to issue payment arrangements only on behalf of customers who have demonstrated some evidence of  good faith effort to pay their utility bills or who have experienced a significant change of circumstances beyond their control.  George Crawford v. National Fuel Gas Distribution Corp., C-20066348 (Opinion and Order entered December 6, 2007).  

		In determining what is considered a “significant change of circumstances,” Chapter 14 is instructive.  A significant change in circumstance is defined to include, inter alia, an increase in the customer’s number of dependents in the household for customers with a household income less than 300% of the federal poverty level.  66 Pa.C.S. § 1403.  While I note that Section 1403 applies to customers and Mr. Carson is an applicant for service, the Commission in Crawford chose to use a term almost identical to the term defined in Chapter 14 and apply it to a situation where an applicant sought a payment arrangement.[footnoteRef:2]   [2:  	The termed defined in 66 Pa.C.S. § 1403 is “significant change in circumstance.”  In Crawford, the Commission used the term “significant change of circumstance.”] 


In Crawford, the Commission declined to set a payment arrangement for a customer who had been terminated for non-payment based on his payment history even though the Commission had not previously established a payment arrangement on his behalf.  The Commission noted that in the eighteen months prior to receiving a termination notice from the utility, the Complainant had paid only 6.6% of his bills despite having an income of $2,408 a month.  Additionally, the Complainant in Crawford had been granted a payment arrangement after filing an informal complaint and his service had been restored yet, instead of his past due balance decreasing, it grew.  Furthermore, he did not present any evidence of a significant change in circumstances.  Crawford at 15.   

In this case, Mr. Carson has made a total of four payments in four years despite having a household income of almost $3000 per month.  His service was terminated a full year after he made his last payment.   Although he has filed two informal complaints with the Commission requesting a payment arrangement, he has not made a payment toward his arrearages.  However, despite his lack of good faith effort to pay his bills, I will grant the Complainant a payment arrangement for the reasons that follow.  Mr. Carson’s household has experienced an increase in the number of dependents with the recent birth of his grandchild and his household income is below 150% of the federal poverty level.  Additionally, in Crawford, the Commission, in determining that the complainant was not to receive a payment arrangement, relied in part on the fact that BCS had given him a payment arrangement and his arrearage continued to grow.  Id at 15.  In contrast, Mr. Carson has not yet been given a payment arrangement nor did the Respondent object at the hearing to a Commission ordered payment arrangement. As the Complainant has experienced a significant change in circumstances and has not previously been granted a payment arrangement by the Commission, he will be granted a payment agreement according to the terms set forth below.

The maximum length of time to resolve an unpaid balance the Commission is authorized to allow depends upon the Complainant’s gross monthly household income as follows:  (1) Five years for customers with an income not exceeding 150% of the federal poverty level; (2) three years for customers with an income exceeding 150% of the federal poverty level but not by more than 250%; (3) one year for customers with an income exceeding 250% of the federal poverty level but not by more than 300%; and (4) six months for customers with an income exceeding 300% of the federal poverty level.  66 Pa.C.S. § 1405(b).  

The Complainant testified that his household income is $2932 per month for four people which places his income below 150% of the federal poverty level.  As a level one customer under Chapter 14, Mr. Carson is allowed sixty months to reconcile his past due balance.  66 Pa.C.S. § 1405(b)(1).  The Complainant is cautioned that should he fail to keep the terms of this payment arrangement, the Commission is without authority to issue another except in very limited circumstances.   I note that it is the Commission’s duty to balance the needs of the customer and the utility.  While I am granting a payment arrangement to a customer who has experienced a significant change of circumstances, the addition of an infant to the household, Mr. Carson is required to pay any reconnection fee and security deposit required by PGW in accordance with Chapter 14 before his service is reconnected.

Federal Poverty Level

		In his Complaint, Mr. Carson alleged that PGW violated the “rule” of the federal poverty level.  This allegation was renewed at the hearing.  The federal poverty level is a measure of income issued annually by the federal Department of Health and Human Services and is used by the federal government to determine a person’s eligibility for certain programs.  Although Chapter 14 of the Pennsylvania Code also relies on the federal poverty level criteria to determine the length of a payment arrangement, it is not a rule that can be violated.  This allegation is therefore dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

		2.	The Complainant had the burden of proof.  66 Pa. C.S.A. § 332(a).

		3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. §§ 1401, et seq., applies to this proceeding.
	
		4.	The Commission is authorized to establish a payment arrangement between a public utility and a customer within prescribed limits.  66 Pa. C.S. § 1405(a).

		5.	The Commission will not issue a payment arrangement to a complainant when the record demonstrates a lack of good faith effort on the part of the customer to pay the utility bills or the lack of a significant change in circumstances beyond the customer’s control. George Crawford v. National Fuel Gas Distribution Corporation, Docket Number C-20066348 (Final Order entered December 6, 2007).

		6. 	A significant change in circumstance is defined to include an increase in the customer’s number of dependents in the household for customers with a household income less than 300% of the federal poverty level.  66 Pa.C.S. § 1403.

		9. 	The Complainant has carried his burden of proving that he is eligible for a payment arrangement.
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THEREFORE, 

IT IS ORDERED:

1.	That the Formal Complaint filed by Alonza Carson against Philadelphia Gas Works at Docket No. C-2015-2512849 is sustained.

2.	That Alonza Carson’s request for a payment arrangement is granted.

3.	That Alonza Carson shall make monthly payments consisting of his current charges plus one sixtieth of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in this case.

4.	That Alonza Carson must pay a security deposit and reconnection fee as required by Philadelphia Gas Works in accordance with the provisions in Chapter 14 before his service is reconnected.

5.	That as long as Alonza Carson keeps the payment schedule stated in this Order, Philadelphia Gas Works shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.

6.	That if Alonza Carson does not keep the payment schedule stated in this Order, Philadelphia Gas Works is authorized to suspend or terminate his utility service in accordance with the Commission’s statute and regulations.

7.	That the Secretary mark this docket closed.


Date: February 26, 2016 			/s/			
		Rebecca Waldemar
					Special Agent
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