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	COMMONWEALTH OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY COMMISSION

P.O. BOX 3265, HARRISBURG, PA 17105-3265
	IN REPLY PLEASE REFER TO OUR FILE

C-2011-2237486


April 27, 2016
Ms. Diane Colombo
922 Lily Lake Road

North Abington Township, PA  18414

Re:
A. Edward Schwartz v. Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad and Pennsylvania Department of Transportation;  Docket Nos. C-2011-2237486; P-2011-2241780  (Undated letter from Ms. Diane Colombo to Governor Tom Wolf)
Dear Ms. Colombo:
On March 29, 2016, the Governor’s Office forwarded to the Pennsylvania Public Utility Commission (PUC)) a copy of your undated correspondence to Governor Wolf (Letter) with a request that we respond to your concerns regarding the above-captioned proceeding, which involves the demolition and removal of the bridge carrying S.R. 4009 over the facilities of Norfolk Southern.
In your Letter you noted that you had experienced inconveniences in your daily travels when the bridge was temporarily closed to traffic several years ago.  You referenced a 2013 PennDOT engineering study that determined that the bridge, which since had been reopened and narrowed down to one lane, is safe based on the current traffic and weight load.  For these reason, you requested the intervention of the Governor’s Office to review the matter and halt the removal of the bridge until a better solution is found.
Although we are sympathetic to your concerns, the factual record in this proceeding, which began in April 2011, was used to support the PUC’s determination that the bridge must be demolished because it is not safe for permanent use.  This determination was made after the PUC completed a detailed investigation in this proceeding that involved: two field investigations by PUC staff (on April 6 and May 25, 2011);  four bridge inspections by PennDOT (on August 1, 2012,  March 21, 2013, April 30, 2013, and May 1, 2013); two telephonic prehearing conferences May 23 and December 15, 2011), an emergency hearing (May 25, 2011) and two regular hearings (March 21, 2012, and May 23, 2013), all of which resulted in a total of 297 pages of transcripts; and three PUC Orders (entered May 19, 2011, December 5, 2013, and most recently March 17, 2016). 
In addition, we note that the Parties to the proceeding included: the Complainant, A. Edward Schwartz, PennDOT, the Delaware and Hudson Railway Company d/b/a Canadian Pacific Railroad (now Norfolk Southern); La Plume Township, Lackawanna County, and the PUC’s Bureau of Transportation and Safety (BTS).  It is important to note that neither La Plume Township nor Lackawanna County objected to Administrative Law Judge (ALJ) David A. Salapa’s Recommended Decision, issued August 14, 2013, wherein he concluded that the bridge, which was constructed circa 1913 and has now been rated as being in “serious” condition, be demolished.  In fact, both PennDOT and Lackawanna County testified that the crossing is not necessary for their respective transportation systems.  Based on a traffic count conducted by PennDOT on April 23, 2013, there was only a daily traffic volume of 66 vehicles per day with no trucks.  The ALJ further determined that the bridge crossing at S.R. 4009 is redundant because State Route US 6 is available for vehicles as an alternative to the crossing.  In addition, although it was determined that the S.R. 4009 bridge is listed on the Lackawanna Luzerne Transportation Study Long Range Transportation Plan, which indicates regional needs for the next twenty years, PennDOT has not allocated any money for such long-range projects and no funds have been allocated either for the replacement or removal of the existing bridge.  Furthermore, no federal or state funds are available for any improvements to the bridge and Lackawanna County testified that it would not be willing to maintain the bridge.
More recently, in an Opinion and Order entered March 17, 2016 (March 2016 Order), the PUC granted the Petition for Extension of Time to Comply with the Opinion and Order entered on December 5, 2013 (December 2013 Order) that was filed by Norfolk Southern Railway Company (Norfolk Southern).  As you are aware, the March 2016 Order also denied the Petition for Rescission or Amendment filed by Cassandra A. Colombo, Esquire (Attorney Colombo) on December 31, 2015 (Rescission Petition).  More specifically, the PUC’s March 2016 Order addressed Attorney Colombo’s argument that the removal of the bridge would be an inconvenience to her family because the only other access is a non-paved road, which she claimed becomes treacherous during the winter months and during some heavy rain storms:
Our review of the record indicates we found that on May 11, 2011, the Bridge was closed due to deterioration and PennDOT provided a detour.  PennDOT subsequently performed a study of the Bridge, and after repair and modification, was able to reopen it as a one-lane bridge in January 2013.  The detour provided by PennDOT was the non-paved road referred to by [Attorney] Colombo in the Rescission Petition.

It is important to note that our Order Denying Interim Emergency Relief and Certifying Material Question, dated May 27, 2011, addressed the exact argument raised by [Attorney] Colombo.  In that Order, we found that PennDOT provided evidence on the record that the non-paved road was capable of accommodating vehicles and oversized vehicles that were bonded.  PennDOT further testified that it maintains the non-paved road during the winter months.  May 27, 2011 Order at 10.  Additionally, in our December 2013 Order, we noted that when weighing the options in regard to the disposition of the Bridge, ALJ Salapa concluded that there were alternative routes available should the Bridge be removed.  December 2013 Order at 13.

Based on this record evidence, the PUC denied Attorney Colombo’s request for reconsideration of the March 2016 Order because her Rescission Petition did not raise any new or novel arguments not previously heard or considerations which appear to have been overlooked or not addressed by the PUC that would permit the rescission or amendment of the December 2013 Order.  As such, consistent with the record developed in this proceeding, the PUC declined to exercise its discretion to grant the Rescission Petition.  March 2016 Order at 8-9.
In light of the above, we believe the PUC has already duly considered and addressed the concerns raised by Attorney Colombo’s Rescission Petition and your recently filed Letter to Governor Wolf.  Although we understand that the PUC’s final determination to demolish the bridge may not be satisfactory to everyone, at some point it is necessary that the administrative process be brought to a close.  As such, based on the evidence provided by the Parties in this case, which, as noted, included both La Plume Township and Lackawanna County, it appears that no further viable course of action is available through the PUC at this time.  Since our Regulations at 52 Pa. Code §5.572 do not provide for any further administrative relief of the March 2016 Order that denied the Rescission Petition, the March 2016 Order is a final PUC determination.  Therefore, the PUC is unable to consider the additional relief requested in your Letter.
Should you have any questions you may contact the Office of Special Assistants, Cheryl Walker Davis, Director.  Please direct your inquiry to Bert Marinko, Deputy Director - Technical at (717) 787-3490 or rmarinko@pa.gov. 
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Very truly yours,

Rosemary Chiavetta
Secretary
cc: 
Chairman Gladys M. Brown 


All Parties of Record


Enclosure
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