BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robert Watson						:
							:
	v.						:	C-2016-2526096
							:
Philadelphia Gas Works				:



ORDER DENYING PRELIMINARY OBJECTIONS
AND REFERRING CASE TO MEDIATION UNIT  


This decision denies the preliminary objections (POs) filed by Philadelphia Gas Works (PGW) to the formal complaint of Robert Watson (Complainant or Mr. Watson) in the above-captioned proceeding and refers the matter to the Commission’s mediation unit for further review.  As described below, the Complainant has raised factual issues related to billing that render the preliminary dismissal of the complaint without a hearing inappropriate.  

On January 27, 2016, Mr. Watson filed a formal complaint against PGW at Docket No. C-2016-2526096.  In his complaint, Mr. Watson alleged that natural gas service at his late father’s house was improperly placed by PGW in the name of Shakia Watson following his father’s death because she did not have permission to occupy the house.  He further alleged that the outstanding balance of $6,094.99 was paid following the disconnection of service and issuance of a final bill after his father’s death.  Mr. Watson also stated that liens totaling $6,094.99 were placed on the property.  By way of relief, Mr. Watson requests that the $6,094.99 paid by the estate be refunded.     

PGW filed an answer and POs to the complaint on February 16, 2016.  In its answer, PGW denied that the final bill issued after the death of Mr. Watson’s father was paid.  It admitted that municipal liens totaling $6,094.99 were filed against the property at issue.  PGW averred that the father’s granddaughter, Shakia, ultimately came to a PGW office and presented a lease and power of attorney form that PGW accepted in order to have service to the property established in her name.  PGW admitted that it received payment from Noble Abstract Company in the amount of $6,094.99 in November of 2015 and that all liens on the property were marked as satisfied.  In its POs, PGW argues that the complaint should be dismissed because the Commission does not have jurisdiction over disputes involving municipal liens.   

By Motion Judge Assignment Notice dated April 14, 2016, the Commission notified the parties that I had been assigned as the Presiding Officer, and that I will be responsible to resolve any issues that may arise during the preliminary phase of this proceeding.  The Complainant did not file an answer to the POs.  Accordingly, the POs are ready for decision.  As explained below, I will sustain the PO’s to the extent the complaint challenges the imposition or validity of municipal liens on the property.  I will deny the POs, however, to the extent they seek total dismissal of the complaint because the Complainant raised billing allegations over which the Commission does have jurisdiction.   

 The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code §5.101(a) as follows:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

2. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

3. Insufficient specificity of a pleading.

4. Legal insufficiency of a pleading.

5. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

6. Pendency of a prior proceeding or agreement for alternative dispute resolution.

7. Standing of a party to participate in a proceeding.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

Viewing the complaint in the light most favorable to the Complainant, and accepting the factual averments in the complaint as true, service to Mr. Watson’s father’s house was disconnected and the final bill in the amount of $6,094.99 was paid.  Liens totaling $6,094.99 were placed on the house.  Service to the house was subsequently placed in the name of Shakia Watson by PGW, although she did not have permission to occupy the house.    

PGW correctly states in its POs that the Commission does not have jurisdiction over disputes about municipal liens placed on properties.  It accurately cites a number of case decisions on page 4 of its POs in support of this position.  Accordingly, to the extent the Complainant may be questioning the legality of the municipal liens placed on the property, such allegations are beyond the Commission’s jurisdiction and the POs on this issue will be sustained.
The Complainant also alleges, however, that his father’s final bill was paid following his father’s death.  PGW denies this allegation in its answer.  In addition, the Complainant alleges that PGW subsequently placed service to the property in the name of Shakia Watson even though she did not have permission to occupy the house.  These allegations, if true, raise billing-related issues over which the Commission does have jurisdiction and the Complainant must be given an opportunity to prove such allegations at a hearing.  Accordingly, to the extent PGW seeks total dismissal of the complaint, the POs will be denied and the billing related allegations, including whether service to the property was properly placed in the name of Shakia Watson, may be addressed at a hearing.

Having concluded that the Complainant is entitled to a hearing, I believe it will be prudent to first give the parties an opportunity, in light of this Order, to attempt to resolve this matter informally, before proceeding to a formal hearing.  I therefore direct that this matter be referred to the Commission’s Mediation Unit for mediation review.   

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objections filed by Philadelphia Gas Works at Docket No. C-2016-2526096 are denied.

2. That this proceeding be and hereby is referred to the Commission’s Mediation Unit for mediation review.


Date:	April 29, 2016					______________________________
		Steven K. Haas
		Administrative Law Judge
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