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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Sarah Bernardi (Complainant or Ms. Bernardi) on November 16, 2015,[footnoteRef:1] in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued November 3, 2015.  West Penn Power Company (West Penn, Respondent, or Company) filed Replies to Exceptions on December 3, 2015.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.   [1: 	 	Our review of the Exceptions revealed that they did not contain a Certificate of Service or other indication that the Parties were served.  Accordingly, by Secretarial Letter issued November 23, 2015, the Commission’s Secretary served a copy of the Exceptions on West Penn and indicated that the deadline for filing Replies to Exceptions was December 3, 2015.      ] 


History of the Proceeding

		On October 16, 2014, Ms. Bernardi filed a Formal Complaint stating that she did not want West Penn to use herbicides on the transmission line right-of-way that West Penn has across her property, which also includes a stream.  The Complainant averred that she has well water and the herbicide that West Penn planned to use was toxic.  

		On December 9, 2014, West Penn filed an Answer to the Complaint in which it denied any wrongdoing and demanded strict proof of the Complainant’s allegations at hearing.

		A hearing was held on June 3, 2015.  The Complainant appeared pro se, presented testimony on her behalf, and presented the testimony of one other witness. Twenty-three of the Complainant’s exhibits were admitted into the record.  West Penn was represented by counsel who presented two witnesses and offered six exhibits that were admitted into the record.  West Penn filed three additional exhibits after the hearing. The hearing generated a transcript of 206 pages.

		West Penn filed a Main Brief on July 21, 2015, and Ms. Bernardi filed a Main Brief on July 28, 2015.  West Penn filed a Reply Brief on August 4, 2015.  The record closed on August 4, 2015.

		In the Initial Decision issued November 3, 2015, ALJ Colwell sustained, in part, the Complaint.  As previously noted, the Complainant filed Exceptions on November 16, 2015.[footnoteRef:2]  West Penn filed Replies to Exceptions on December 3, 2015.     [2: 	 	We acknowledge that the Complainant’s Exceptions do not strictly conform to 52 Pa. Code § 5.533(b), which requires each exception to “be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.”  However, particularly because the Complainant is appearing pro se, we will consider the Exceptions as filed in order to secure a just, speedy, and inexpensive determination in this proceeding, consistent with 52 Pa. Code § 1.2(a).    ] 

	
Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In the Initial Decision, ALJ Colwell made seventy-three Findings of Fact and reached thirteen Conclusions of Law.  I.D. at 3-10, 41-43.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 



The ALJ’s Initial Decision[footnoteRef:3] [3: 	 	While the Initial Decision covers many issues, we will focus on the jurisdictional issues, as those are the issues raised in the Complainant’s Exceptions.   ] 


		The ALJ initially addressed the Commission’s jurisdiction in this case.  The ALJ stated that the Commission’s jurisdiction does not include interpretation of an easement, but the Commission has jurisdiction to review the acts of a regulated utility to determine whether its actions in dealing with the landowner and in maintaining the right-of-way crossing the landowner’s property are consistent with the provision of adequate, efficient, safe, and reasonable service under Section 1501 of the Code.  I.D. at 11, 12, 13 (citing 66 Pa. C.S. § 1501; PECO Energy Co. v. Twp. of Upper Dublin, 922 A.2d 996 (Pa. Cmwlth. 2007); and Broman v. West Penn Power Co., Docket No. C-2013-2356237 (Order entered April 23, 2014)).  The Commission’s jurisdiction includes making a determination on whether the use of herbicides constitutes unsafe or unreasonable service.  I.D. at 32-33 (citing Spirat v. Metropolitan Edison Company, Docket No. C-2013-2367044 (Order entered September 11, 2014)).     

		The ALJ next explained the Complainant’s case.  The ALJ noted that the Complainant testified that West Penn did not use herbicides in prior maintenance cycles but, for this cycle, West Penn planned to spray herbicides on the transmission right-of-way across the Complainant’s land, which also includes a stream.  The Complainant is also opposed to the spread of chemicals on her land, as her house is served by well water.  I.D. at 16.  The ALJ indicated that the Complainant testified that she witnessed a Company contractor spraying herbicides on a neighbor's land which included a stream, and she refused permission for that contractor to spray the right-of-way over her own land.  Id. at 16, 29 (citing Tr. at 99).  The ALJ stated that the Complainant does not believe that the Company contractor was spraying within the bounds of the Department of Environmental Protection (DEP) Regulations and licensing standards.  The ALJ also stated that the Complainant questioned the process West Penn used to contact landowners and to obtain consent for maintenance.  I.D. at 17.    

		In evaluating the Complainant’s claims, the ALJ observed that the crux of the Complainant’s case was outside of the Commission’s jurisdiction and that the ALJ could not make any findings regarding whether the Company was acting within the requirements of the DEP Regulations.  Id.  The ALJ also informed the Parties, during the telephonic hearing in this case, that the Commission could not enforce the Regulations of DEP and that any mention of the Regulations of another agency would not be for enforcement purposes, but would be taken as an indication of the Company’s tendency to flout applicable law if those Regulations were proven to be violated.  Id. at 23; Tr. at 16.  The ALJ was clear that the DEP Regulations were not discussed in her decision and were not used to support any finding of fact or conclusion of law in this case.  I.D. at 23 n.7, 24.                 

		The ALJ found that, through her testimony and relevant evidence, the Complainant established a prima facie case that the Company’s proposed clearing of the right-of-way over the Complainant’s land was inconsistent with Section 1501 of the Code, 66 Pa. C.S. § 1501.  The ALJ based her determination on the Complainant’s testimony that she saw the contractor spraying the stream and the Company, while not admitting that the stream was sprayed, admitted that the stream should not have been sprayed.  I.D. at 18-19.  The ALJ determined that West Penn failed to rebut the Complainant’s testimony.  Id. at 29.  Accordingly, the ALJ granted the Complaint insofar as it sought to prevent the spraying of herbicides on the stream flowing through the right-of-way across the Complainant’s property and insofar as it sought to prevent a full foliar application of herbicides.  

		The ALJ denied the Complaint insofar as it sought to prevent the use of any herbicides, finding that the Company may use the “hand cut and stump treat”[footnoteRef:4] maintenance method because there is both flowing and well water to protect.  The ALJ noted that the Company established through testimony that herbicide usage can be among the industry’s best practices and that the Company has a duty to maintain transmission rights-of-way.  I.D. at 20 (citing Tr. at 129, 132, 133-137; West Penn Exh. 1, the American National Standards Institute (ANSI) A300 Part Seven, 2012 Integrated Vegetation Management Utilities right-of-way standard).  The ALJ concluded that she was constrained by the holding in Spirat, supra, to find that the proper use of herbicides in a right-of-way is consistent with reasonable service even when well water is involved.  I.D. at 40.  The ALJ noted that the Company had proposed to use the “hand cut and stump treat” method and, therefore, was presumed to acquiesce to its use.  I.D. at 41.     [4: 	 	The “hand cut and stump treat” maintenance method means that the vegetation is manually cut down within about two or three inches from the ground, and the cut surface is treated with an herbicide mix to prevent re-sprouting.  Tr. at 140.  
] 


Exceptions and Replies

		In her Exceptions, the Complainant acknowledges that the ALJ does not have jurisdiction to rule on the DEP Regulations.  The Complainant avers that the ALJ’s decision to allow the Company to use the “hand cut and stump treat” method is inconsistent with certain Pennsylvania Department of Agriculture (PaDA) and DEP Regulations, including 7 Pa. Code § 130d.45 (relating to prohibited applications), and 25 Pa. Code §§ 109.1 (relating to safe drinking water definitions), 91.33 (relating to incidents causing or threatening pollution), and 93.6 (relating to general water quality criteria).  Exc. at 1.  The Complainant argues that West Penn, PaDA, and DEP violate these laws on a continuing basis.  Id. at 2.  The Complainant also questions the ALJ’s Ordering Paragraph No. 4, which provides as follows:  “That West Penn Power Company shall maintain the right-of-way crossing the land of Sarah Bernardi consistent with the applicable laws of the Commonwealth of Pennsylvania and its agencies, as well as consistent with the applicable Federal laws and labeling of the herbicides which may appropriately be used.”  Exc. at 2 (citing I.D. at 44).  The Complainant contends that West Penn cannot follow the law when it is being directed to violate the law at the same time.  Exc. at 2.  

		In its Replies to Exceptions, West Penn avers that the Complainant’s Exceptions do not provide any basis for changing the ALJ’s correct conclusions regarding the Commission’s jurisdiction.  West Penn states that the bulk of Ms. Bernardi’s Complaint, the evidence she presented at hearing, and her Exceptions are based solely on claims relating to environmental issues that are within DEP’s jurisdiction.  The Company agrees that the Commission cannot enforce the Regulations of another state agency.  R. Exc. at 3.  West Penn indicates that the ALJ also approved the “hand cut and stump treat” maintenance that the Company intends to use to maintain the right-of-way on the Complainant’s property.  Accordingly, the Company accepts the ALJ’s decision limiting the use of foliar application of herbicides under the circumstances in this case.  Id. at 4.                                  
    
Disposition

		In support of her Exceptions, the Complainant cites to various DEP Regulations and a PaDA Regulation.  Throughout this proceeding, the Complainant has raised claims pertaining to DEP Regulations which are within DEP’s purview.  As a creature of legislation, the Commission must act within the authority granted to it by the legislature, as specifically contained in the Code, and cannot exceed its jurisdiction. Feingold v. Bell Telephone Co. of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008).  As the ALJ correctly stated during the hearing and in the Initial Decision, the Commission does not have jurisdiction to enforce the Regulations of DEP or another state agency.  The Commission may regulate water service; however, water quality may only be regulated by DEP.  Pickford v. Pa. PUC, 4 A.3d 707 (Pa. Cmwlth. 2010); Rovin v. Pa. PUC, 502 A.2d 785 (Pa. Cmwlth. 1986).

		In this case, the ALJ properly acted within the Commission’s jurisdiction by reviewing the record to determine whether West Penn’s use of herbicides constituted unsafe or unreasonable service under Section 1501 of the Code.  While the ALJ made a blanket directive that West Penn must maintain the right-of-way crossing the Complainant’s land consistent with applicable state and federal laws, the ALJ did not make any conclusions or findings regarding DEP’s Regulations.  The ALJ’s limitation on the Company’s use of the foliar application of herbicides, while allowing the “hand cut and stump treat” method, is consistent with Section 1501 and the Commission’s prior decisions.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the Initial Decision.          
		  
Conclusion

Based on our review of the record, the applicable law, and the Exceptions and Replies thereto, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Sarah Bernardi on November 16, 2015, are denied.  

2.	That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued on November 3, 2015, is adopted, consistent with this Opinion and Order.  

		3.	That the Formal Complaint filed by Sarah Bernardi against West Penn Power Company, at Docket No. C-2014-2453852, is granted insofar as it seeks to prevent the spraying of herbicides on the stream flowing through the right-of-way across Sarah Bernardi’s property and to prevent a full foliar application of herbicides.  

		4.	That the Formal Complaint filed by Sarah Bernardi against West Penn Power Company, at Docket No. C-2014-2453852, is denied insofar as it seeks to prevent the use of any herbicides at all, as West Penn Power Company may use the hand cut and stump treatment method.
		
		5.	That the proceeding at Docket No. C-2014-2453852 is marked closed.
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