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OPINION AND ORDER

BY THE COMMISSION:

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO or Respondent) filed on August 4, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on July 15, 2014, and the Supplemental Exceptions of PECO filed on July 15, 2015, to the Supplemental Initial Decision (Supp. I.D.) of ALJ Dunderdale, which was issued on June 25, 2015.  No Replies to the Exceptions or Supplemental Exceptions were filed.  For the reasons stated below, we shall adopt the Initial Decision and the Supplemental Initial Decision, as modified, and deny the Exceptions and Supplemental Exceptions of PECO, consistent with the discussion herein. 

Background and History of the Proceeding

This matter is the Formal Complaint (Complaint) of Stephanie Hallman (Complainant or Ms. Hallman) filed against PECO on November 8, 2013.[footnoteRef:1]   [1: 	 	We note that this matter is an appeal of a decision of the Commission’s Bureau of Consumer Services (BCS), at No. 3121814. ] 

Ms. Hallman’s Complaint alleged that PECO wanted her to pay for an unpaid utility account balance for service rendered to an address where she never lived and for which she was never responsible.  An Initial Decision was issued in this proceeding, 
July 15, 2014.  The July 15, 2014 Initial Decision recommended that the Complaint be sustained and found that Complainant was not responsible for the unpaid utility account balance.  The July 15, 2014 Initial Decision further recommended the imposition of a civil penalty against PECO for a violation of Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501.  Exceptions were duly filed to the July 15, 2014 Initial Decision by PECO.  

By Order entered April 9, 2015 (April 2015 Order), we considered the Exceptions of PECO (Exc.) to the July 15, 2014 Initial Decision and directed the issuance of a Supplemental Initial Decision in this matter.  The Supplemental Initial Decision, issued June 25, 2015, has been completed in response to the directives contained in the Commission’s Opinion and Order entered April 9, 2015.

In the April 2015 Order, we granted PECO Exception #1 and deferred our disposition of PECO’s remaining Exceptions to the July 15, 2014 Initial Decision, pending our consideration of the Supplemental Initial Decision.  In its Exception #1, PECO advised that it was not provided with certain of the Complainant’s late-filed Exhibits which were referenced in presiding ALJ Dunderdale’s Second Post-Hearing Order.  See Exc. at 5.  Based on the foregoing, we directed a remand of this proceeding so as to preserve the due process opportunity of PECO to confront evidence which was included in the record in the form of the late-filed, Complainant Exhibits.  The exhibits were considered by the presiding ALJ in the deliberations that resulted in the July 15, 2014 Initial Decision.[footnoteRef:2]  [2:  	The late-filed Complainant Exhibits, through inadvertence, were not served on PECO.  Therefore, PECO did not have the opportunity to review and consider the exhibits at such time as it filed Exceptions to the Initial Decision.  April 2015 Order at 11-16.    ] 


The April 2015 Order observed, “For the reasons stated below, we shall grant PECO’s Exception #1, in part, for the purpose of directing a limited remand of this matter to the Office of Administrative Law Judge for such further proceedings as are necessary, and the issuance of a Supplemental Initial Decision.”  April 2015 Order at 1.

The directives of the April 2015 Order are reprinted below:

1. That Exception #1 of PECO Energy is granted, in part, consistent with this Opinion and Order.[footnoteRef:3] [3:  	The Exception #1 of PECO, as noted, objected that it was not served a copy of the ALJ’s Order admitting into the record, the Complainant’s late-filed Exhibits.  See April 2015 Order at 11-16.] 


2. That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale is deferred for disposition, consistent with this Opinion and Order.

3. That the Commission’s Secretary’s Bureau shall cause to be served upon the Parties (a) a copy of the Complainant’s late-filed exhibits, and (2) a copy of the April 23, 2014, Second Post-Hearing Order.

4.  That PECO Energy Company shall have ten days from the date of service of the items listed in Ordering Paragraph No. 3, in which to indicate in writing if PECO objects to the admission into the hearing record of any documentation submitted by Complainant.  A copy of this notice shall be served on all Parties, the Administrative Law Judge, and the Secretary’s Bureau.

5. That PECO Energy Company shall have ten days from the date of service of the items listed in Ordering Paragraph No. 3, in which to indicate in writing if any additional hearing is needed for the sole purpose of cross-examining Complainant about the contents of the documentation.  A copy of this notice shall be served on all Parties, the Administrative Law Judge, and the Secretary’s Bureau.

6. That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary and the issuance of a Supplemental Initial Decision.


April 2015 Order at 17-18.

The presiding ALJ duly conducted proceedings consistent with the April 2015 Order’s directives and the Supplemental Initial Decision was issued pursuant to those directives.    

We reprint the pertinent portions of the History of the Proceeding and Background from the April 2015 Order:

This matter is the Formal Complaint (Complaint) of Stephanie Hallman (Complainant or Ms. Hallman) filed against PECO on November 8, 2013.  Ms. Hallman’s Complaint alleged that PECO wants her to pay for an unpaid utility account balance for service rendered to an address where Ms. Hallman never lived and for which she was never responsible.  See I.D. at 1.  The service location address is 133 Carre Avenue, Essington, Pennsylvania.  The disputed service period is August 29, 2009 to April 16, 2013.  See Finding of Fact #3; PECO Exceptions (Exc.) at 1.  A final bill balance on the disputed account is $1,321.97.  See PECO Exhibit (Exh.) 1; Exc. at 3.  

Ms. Hallman alleged in her Complaint that the service address to which the unpaid final bill balance pertains is an address where her former boyfriend lived.  The landlords who provided PECO with statements that Ms. Hallman lived at the service address are the former boyfriend’s mother and step-father.  I.D. at 1.  For relief, the Complainant requested that the Commission order PECO to stop pursuing her for payment for service provided at the service address.  Id.  

. . .  In its Answer, PECO admitted and denied the material averments of the Complaint.  Specifically, PECO admitted that it was holding Ms. Hallman responsible for the outstanding balance for utility charges that accrued at the service location for the disputed service period.  See Answer at 2.  By way of further response, PECO replied that its business records reflect that Ms. Hallman contacted the Company on May 13, 2013, to dispute the final bill at the service location.  Answer at 3.  PECO acknowledged that Ms. Hallman alleged that she never resided at the service location and that her ex-boyfriend established service in her name without her consent.  Id.  PECO conducted a former address investigation and based on that investigation determined to hold Ms. Hallman responsible for the unpaid bill for the account.  PECO’s decision was based on: (1) Hallman’s contacts with PECO regarding the account at the service location over the service period; (2) statements of the owners of the service location that Ms. Hallman resided at the address during the service period, and (3) the lack of any documentation reflecting that Ms. Hallman’s address during the service period was different than the service location address.  Id.   

*          *          *

At the Initial Hearing, the Complainant testified that she sent various types of documents to PECO as proof that she resided at an address other than the service address since 2006.  PECO, however, alleged that it never received the documents sent or, if received, the documentation was illegible or outside the time frame when the disputed energy charges were incurred.  I.D. at 2.  

Also at the Initial Hearing, PECO and the Complainant discussed the various documents the Complainant possessed and which she testified were sent to PECO.  PECO requested that Ms. Hallman file a Motion to Admit Late-Filed Exhibits and the Presiding Officer agreed.  Ms. Hallman was given the opportunity to submit the documentation.  I.D. at 2.   

On March 20, 2014, the ALJ issued the First Post-Hearing Order in which the Complainant was directed to submit the proposed, late-filed exhibits on or before March 31, 2014.   I.D. at 2.  PECO was provided with an opportunity to submit any objections to the exhibits in writing and/or to request a second day of hearings at which to cross-examine the Complainant about the proposed exhibits, provided [that] any such objection and/or request was submitted prior to April 10, 2014.  Id.  

On March 24, 2014, the Complainant submitted a copy of seven proposed exhibits to the ALJ.  I.D. at 2.  The Presiding Officer noted that PECO did not submit any objection to the admission of the proposed exhibits or request a second day of hearing.  Id.  

On April 9, 2014, the transcript from the March 19, 2014, Initial Hearing was received.  The transcript contains eighty-eight (88) pages of notes of transcribed testimony.  On April 21, 2014, the ALJ closed the hearing record by Interim Order Closing the Hearing Record.  I.D. at 2.  

On April 23, 2014, the ALJ issued a Second Post-Hearing Order.  This Order reopened the hearing record for the purpose of admitting into evidence the Complainant’s post-hearing exhibits.  I.D. at 3.  By the same Order, the Presiding Officer provided two copies of the exhibits to the Secretary’s Bureau for filing, and closed the hearing record.  Id.  

The April 23, 2014, Second Post-Hearing Order reopened the hearing record and admitted the following exhibits: Complainant Exh. #1 – Six residential Leases from June 21, 2008 through June 20, 2014, between Steven Sundstrom and Jerry Truong Chau for 327 Seneca Street, Essington, PA 199029, listing the Complainant as a minor child in the household from June 21, 2008 through June 20, 2012; Complainant Exh. #2 – Copies of four (4) “FAX” cover sheets dated June 29, 2013, July 11, 2013 (three (3) faxes), respectively; Complainant Exh. #4 – BCS Decision with cover letter dated October 4, 2013, at BCS No. 3121814, with written comments in the margins; and Complainant Exh. #7 – Tinicum Township Police Department report concerning a complaint filed by Complainant listing her as residing at 327 Seneca Street, Essington, PA against Michael Treichel listing him as residing at 133 Carre Avenue, Essington, PA dated June 18, 2013.  See April 23 Second Post-Hearing Order at 2-3.  Complainant Exhibits #3, 5, and 6 were not admitted into the record.  See Order at 4. 
       
As noted, the Initial Decision was issued July 15, 2014.  On consideration of the testimony and exhibits, ALJ Dunderdale sustained the Complaint and granted the Complainant’s request to require PECO to reflect in its records that the Complainant is not responsible to pay for service provided at the service address.  ALJ Dunderdale further recommended the imposition of a civil penalty against PECO for its failure to provide reasonable and adequate customer service.  I.D. at 1. 

As stated above, PECO filed Exceptions to the Initial Decision on August 4, 2014.  No Replies to Exceptions are noted in the record.


April 2015 Order at 2-5. 

As noted, the Supplemental Initial Decision was issued June 25, 2015.  PECO’s Supplemental Exceptions were filed, thereafter.


Discussion

In the Supplemental Initial Decision, ALJ Dunderdale made seventeen (17) Findings of Fact and drew five (5) Conclusions of Law.  See Supp. I.D. at 4-6; 18.  These findings and conclusions are substantially the same as were set forth in the July 14, 2014 Initial Decision.  We, hereby, adopt and incorporate the said Findings of Fact and Conclusions of Law by reference into our disposition without further comment, unless expressly rejected or rejected by necessary implication, in this Opinion and Order.

We expressly note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  See Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also, Univ. of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Legal Standards

Ms. Hallman is the proponent of a rule or order from this Commission that she does not have financial responsibility for utility services rendered by PECO to an account at 133 Carre Avenue, Essington, Delaware County, Pennsylvania (Service Address) from August 29, 2009 to April 16, 2013.  See Finding of Fact #3.[footnoteRef:4]  As the proponent of a rule or order from the Commission, Complainant bears the burden of proof.  See 66 Pa. C.S. § 332(a).   [4:  	References are to the Supplemental Initial Decision.] 


When the term, “burden of proof,” is used, this means that the party upon whom such burden is placed, is required to establish a sufficient case and show that the utility/respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pa., 72 Pa. P.U.C. 196 (1990).  Such a showing must be made by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  The preponderance of the evidence standard means that a complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with evidence to rebut the evidence of the customer-complainant, shifts to the respondent-utility.  If the evidence presented by the respondent-utility is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983) (Burleson).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ’s Supplemental Initial Decision

In the proceedings upon remand, on April 20, 2015, PECO filed a letter with the Commission that was responsive to the April 2015 Order.   In the letter, PECO represented that it did not have any objections to the Complainant’s late-filed Exhibits and that a further hearing would not be required to cross-examine the Complainant regarding these exhibits.  See Supp. I.D. at 4.  

In the Supplemental Initial Decision, ALJ Dunderdale, after consideration of the record and the positions of the Parties, sustained the Complaint of Ms. Hallman.  The presiding ALJ concluded that the Complainant met her burden of proving that she was not responsible for the utility service rendered to the Service Address for any period of time.  The pertinent reasoning is reprinted below:

The evidence provided in this proceeding consisted of Complainant’s credible testimony that she lived with her parents since 2006.  Most importantly, Complainant’s Exhibit 1 shows leases which reflect Complainant resided with her parents from at least 2008 and, having presented that exhibit, Respondent needed to provide contrary evidence that would outweigh the strength of the evidence in the leases Complainant provided.  Respondent could have provided the testimony of the landlords or Respondent could have provided a copy of the lease which PECO alleged showed Complainant’s signature on a lease for the service address and which PECO used as justification for its continued insistence that Complainant resided at the service address until 2013.  

The formal complaint clearly shows Complainant contested PECO’s insistence it had evidence showing she lived at the service address.  Consequently, PECO was on notice evidence would be needed to contradict Complainant’s allegations.  None of the evidence provided by PECO showed Complainant’s signature or anything which would tie Complainant to the service address.  No evidence PECO provided at the hearing showed Complainant benefitted personally from the provision of electric and natural gas service by PECO as either the ratepayer of record or as an adult occupant.  The extent of PECO’s contradictory evidence is mere hearsay, consisting primarily of statements made to PECO’s call center or to BCS from the landlords and statements made by a female individual calling into PECO’s call center, alleging the caller was Complainant.

The evidence proves PECO was in error to hold Complainant responsible for utility services provided at the service address.  In addition, PECO was in error to file negative reports with the credit reporting agencies, averring Complainant owes over $1,800 in unpaid and uncollected debt.  Complainant met her burden of proof in this proceeding pursuant to 66 Pa.C.S.A. § 332(a).  

In the ordering paragraphs to follow, the formal complaint is sustained because Respondent, as a public utility, is charged with providing “adequate, efficient, safe, and reasonable service” to its ratepayers.  In this proceeding, PECO failed to provide reasonable and adequate customer service when it failed to use reliable evidence that Complainant lived at the service address before opening an account in her name.  PECO was also in error to file a negative report against Complainant with the credit reporting agencies.  Accordingly, PECO will be required to remove all negative reports concerning the unpaid balance for the service address.  Furthermore, a civil penalty is appropriate and will be discussed below.
   

Supp. I.D. at 13-14 (notes omitted).

The ALJ, after applying the criteria of the Commission’s Policy Statement published at 52 Pa. Code § 69.1201 (first articulated in Joseph A. Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C‑00992409 (Order entered February 10, 2000) (Rosi)), recommended the imposition of a civil penalty against PECO in the amount of one thousand dollars ($1,000) for a violation of Section 1501 of the Code.  Supp. I.D. at 17-18; Conclusion of Law #5; Ordering Paragraph #2.  See 66 Pa. C.S. § 3301. 


Proposed Stipulation Agreement

In addition to responding to the April 2015 Order’s directives regarding PECO’s position on the inclusion of the late-filed Complainant Exhibits as part of the record, PECO, on April 21, 2015, separately filed a document entitled “Stipulation of Agreement” (Stipulation).  The Stipulation was signed by PECO and Complainant.  The Stipulation was proffered to the presiding officer and sought for her consideration, four propositions.  PECO requested that the proposals agreed to in the Stipulation be included in the record and that a hearing be scheduled for this purpose.  See Supp. I.D. at 4.  The Stipulation consisted of the following four sentences:

1. 	Having received and verified the Lease Agreements at Complainant’s late-filed Exhibit “1”, PECO stipulates and agrees that Complainant is not responsible for the balance incurred for service at 133 Carre Avenue, Essington, PA.

2. 	Complainant stipulates and agrees that PECO did not report any outstanding balance incurred at 133 Carre Avenue, Essington, PA or negative payment information to the credit reporting agencies and there is no negative credit report information, arising from or related to a PECO balance with the credit reporting agencies.

3. 	Complainant stipulates and agrees that PECO provided reasonable customer service arising from her address dispute related to 133 Carre Avenue, Essington, PA.

4. 	PECO and the Complainant, jointly request that this matter be scheduled for a hearing to place the Joint Stipulation on the record.


See Supp. I.D. at 10.

		On April 22, 2015, ALJ Dunderdale issued the First Interim Order on Remand.  This order determined that PECO did not object to the four, late-filed, exhibits submitted by Complainant (Complainant Exhibits 1, 2, 4 and 7) and that PECO did not want to cross-examine Complainant concerning these exhibits.  The order, therefore, admitted the exhibits and closed the hearing record.  As a result, the April 22, 2015 Order in the proceedings upon remand (First Interim Order on Remand), formally admitted the same, late-filed, Complainant exhibits discussed and admitted in the ALJ’s July 14, 2014 Initial Decision.  See Supp. I.D. at 9; also April 2015 Order, Ordering Paragraph #3.  

On consideration of the proposed Stipulation as an additional, substantive document to be considered in this case, however, the ALJ denied PECO’s request to conduct a hearing for the purpose of admitting the Stipulation into the record.  The Stipulation and its proposed conclusions were determined to be beyond the scope of the matters directed by the Commission in the April 2015 Order.  The Stipulation was also determined to be inconsistent with certain findings reached by the ALJ in the 
July 14, 2014 Initial Decision, the disposition of which was deferred and pending consideration on the merits in conjunction with the Supplemental Initial Decision.  
The pertinent reasoning of ALJ Dunderdale concerning the Stipulation is reprinted below:

                 The Stipulation was received on the twelfth day after the Commission’s Opinion and Order on April 9, 2015.  The first three stipulated statements relate to facts which are not included in this limited remand.  The Commission, in its Opinion and Order dated April 9, 2015, indicated the sole purpose on this limited remand was to provide PECO with an opportunity to respond to Complainant’s late-filed exhibits by either objecting to the admission of the exhibits, cross-examining Complainant about the content of the exhibits, and/or requesting a hearing for the purpose of discussing the admission of the exhibits.  

	         PECO clearly indicates in its April 20, 2015 filing that it did not wish to request a hearing pursuant to the Commission’s Opinion and Order dated April 9, 2015.  These statements do not relate to the admissibility of the exhibits in contention and which were the only subject of the limited remand.  Statement No. 1 is the ultimate factual issue which the Commission and the presiding officer were tasked to determine, however, it is noted for the record that Statement No. 1 appears to be an admission by PECO that Complainant was not responsible.  Statement No. 2 directly contradicts the Initial Decision and Findings of Fact Nos. 7, 8 and 13, which accepted as credible Complainant’s testimony that her credit reports show an outstanding balance with PECO for electric service at the service address.  Statement No. 3 attempts to supersede the presiding officer’s and the Commission’s unique responsibility to determine the final and ultimate issue in this proceeding – whether PECO provided reasonable customer service.  The presiding officer’s Initial Decision already determined customer service was lacking by PECO and assessed a civil penalty against PECO, and the Commissioners have not relinquished jurisdiction over that issue in this limited remand.  Lastly, Statement No. 4 is a request to schedule a hearing in order to submit into the hearing record the joint stipulation, however, the Commission’s remand was limited to considering only the late-filed exhibits.  The Commission deferred ruling on PECO’s other Exceptions and the presiding officer does not have the authority to consider issues or facts outside the scope of the limited remand.


*          *          *

 		In the First Interim Order on Remand issued on April 22, 2015, the presiding officer denied the request for hearing and admitted into the hearing record Complainant’s Exhibits 1, 2, 4 and 7.  The presiding officer explained no hearing would be scheduled because PECO clearly indicated on April 20, 2015 that it did not want a hearing to be scheduled, and the Stipulation of Agreement made assertions of fact and opinions beyond the scope of the limited remand.  The Stipulation of Agreement did not contain facts relevant to this limited remand or which related to the authenticity of relevant documents.  The hearing record was closed by the same Order after the presiding officer explained no hearing would be scheduled because PECO indicated clearly it did not want a hearing scheduled pursuant to the Opinion and Order dated April 9, 2015.  Furthermore, to date, neither PECO nor Complainant filed an objection or request for reconsideration of the presiding officer’s decision to disregard the Stipulation of Agreement and refusal to hold a hearing to place the Stipulation of Agreement on the record, as provided in the April 22, 2015 First Interim Order on Remand.

 
		Accordingly, the Stipulation of Agreement was not entered into the hearing record, and it was not considered when rendering the decision in this Supplemental Initial Decision.
   
Supp. I.D. at 10-12.

Exceptions 

We shall address the arguments raised by PECO in its Exceptions and in its Supplemental Exceptions to the Initial Decision and Supplemental Initial Decision of ALJ Dunderdale.

PECO Exception #1

PECO’s Exception #1 has been rendered moot based on the issuance of the Supplemental Initial Decision and the submission of the April 22, 2015 letter in which it advised that it would not raise any objections to the Complainant’s late-filed Exhibits or seek to cross-examine Complainant on said exhibits.
 
PECO Exception #2 

In its Exception #2, PECO argues that the ALJ committed error in concluding that the Complainant met her burden of proof in this matter and did not give proper evidentiary weight to its business records in reaching her conclusion.

In this Exception, PECO argues in opposition to the ALJ’s determination that the Complainant met her burden of proof by placing heavy reliance upon PECO Exhibit 6.  PECO complains that the Exhibit 6 refutes Complainant’s allegations that she never resided at the Service Location or had any contact with the utility concerning the initiation of service.  Exc. at 7.  PECO maintains that Exhibit 6 shows that Complainant properly completed the application process in 2009 and that service was established in her name.  Id.

PECO continually relies upon its business records as supportive of its position that Complainant failed to meet her burden of proof and characterizes the evidence of Ms. Hallman of the rental lease(s) showing her residence during the period in dispute as “self-serving.”  Exc. at 7.  

PECO concludes this Exception by asserting that the presiding ALJ has committed an error of law in finding that its business records and the BCS Decision were “mere hearsay.”   See Exc. at 8, citing 42 Pa. C.S. § 6108 and Gasparro v. PECO Energy Company, Docket No. C-00015482 (Order entered April 22, 2002), aff’d sub nom. Gasparro v. Pa. PUC, 814 A.2d 1282 (Pa. Cmwlth. 2003) (Gasparro).      

Disposition

On consideration of Exception #2 of PECO, it shall be denied.  In pertinent part, the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401 et seq.,  allows a public utility to require the payment of any outstanding balance, or portion of an outstanding balance, if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there:

§ 1407. Reconnection of service. [Expiration December 31, 2024]

                    *          *          *

(d) Payment of outstanding balance at premises. --

A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.

(e) Approval. --

A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission.


66 Pa. C. S. § 1407(d), (e).

It is noted that Complainant is not an “applicant” for current service, however, the applicable statutory language states that a utility may establish that an applicant previously resided at a property for which residential service is requested through the use of the following types of evidence: mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the Commission.  See 66 Pa. C.S. § 1407(d) and (e).[footnoteRef:5] 
 [5:  	We also note that Complainant contests that she was ever a “customer” of PECO, according to Section 1403 of the Code, 66 Pa. C.S. § 1403, and the Commission’s Regulations.  See 52 Pa. Code § 56.2.] 

The Commission’s Regulations at 52 Pa. Code § 56.35(b)(1) and (2) also incorporate and reference the types of evidence that may be produced by the utility as probative of a person’s financial responsibility for utility service to an address where that person previously resided.  The pertinent section of the regulation states the following:

§ 56.35. Payment of outstanding balance

(a) A public utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the public utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.

(b) A public utility may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant, except as provided for in paragraphs (1) and (2).

     (1) A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request. The 4-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant.

     (2) A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the Commission.  Public utilities shall include in their tariffs filed with the Commission the methods, other than those specifically mentioned in this paragraph, used to determine the applicant's liability for any outstanding balance. 


52 Pa. Code §§ 56.35(a), (b)

Based on the foregoing, Commission Regulations provide, in pertinent part, that a public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the Commission.  The Regulations also state that utilities shall include in their tariffs filed with the Commission, the methods, other than those specifically mentioned in the Regulations, used to determine the applicant’s liability for any outstanding balance.  See e.g., Virginia Scafe v. PECO, Docket No. C-2013-2368096 (Initial Decision issued April 16, 2015; Final Order entered May 20, 2015) (Scafe); Fran A. Rosenstock v. PGW, Docket No. C-2012-2327743 (Initial Decision issued February 10, 2014; Final Order entered March 17, 2014) (Rosenstock); Joan Walker v. PECO, Docket No. C-2013-2367274 (Initial Decision issued February 14, 2014; Final Order entered March 19, 2014) (Walker).  

On review of the evidence submitted by PECO, we find that the evidence does not fall within the generally enumerated category of documentary evidence set forth in the statute, or Commission Regulations.  Rather, the evidence on which PECO primarily relies consists of PECO’s business records and testimony of its employees concerning the said business records.[footnoteRef:6]  While the records show documentation of customer contact and activity with regard to the Service Address, such business records are not, as suggested by PECO, conclusive on the ultimate issue in dispute in this matter, per the statute or regulations.  On review of PECO Exhibit 6, we conclude that PECO has overstated the relevance and materiality of the exhibit and that the ALJ gave this exhibit proper evidentiary consideration and found the probative value less than the evidence presented by Complainant.   [6:  	The records are identified as derived from PECO’s CIS – customer information system.  Tr. at 46.] 


PECO Exhibit 6 is a log summarizing customer contacts on behalf of the Service Address with PECO’s customer service center.  The period of time covers, August 27, 2009, with the latest date appearing to be November 19, 2010.  Two of the contacts, June 29, 2010, and July 1, 2010, make reference to a Social Security Number associated with the account.  However, Complainant testified that the Social Security Number in PECO’s files was incorrect.  See Tr. at 27-29; 62.  

Also, during the testimony of PECO witness Ms. Tarpley concerning Exhibit 1 and 6, she testified concerning the utility’s procedures for initiating service.  Tr. at 46-50.  The procedures that are referenced include a credit report and request for a Social Security Number.  However, none of the references to PECO’s CIS present the type of evidence referenced in the statute or Commission Regulations tying Ms. Hallman to residency at the Service Address.  See Tr. at 47; also Donna Nelson v. Philadelphia Gas Works, Docket No. C-2015-2470586 (Initial Decision issued December 18, 2015; Final Order entered February 1, 2016).

PECO Exhibit 6 also indicates a credit card authorization for a payment, November 19, 2010, but does not associate Complainant with this credit card.  Further, on review of the testimony of PECO’s other witness at the hearing, Mr. Hilton, in his testimony he admitted that no investigator from PECO spoke with Complainant, but that his investigation consisted of, “. . . attempting to contact the customer that filed the complain [sic] using different resources such as public records, any information that we have to place the customer either at the property or not at the property.”  Tr. at 65.  In this instance, Mr. Hilton’s testimony was that he “confirmed” she (Ms. Hallman) was at the property via public records, “Lexus [sic] Nexus [sic].”  Id.
 
In contrast, Complainant entered into the record copies of leases showing her residency during the Disputed Period as an address on Seneca Street, Essington, Pennsylvania.  During the Disputed Period and, significantly, for a period of time that overlaps the time periods emphasized by PECO, the documents provided by Complainant show a Commonwealth of Pennsylvania Department of Transportation letter specifically referencing Ms. Hallman’s Pennsylvania driver’s license (dated June 1, 2011), as an address other than the Service Address and a letter from the Interboro School District (dated February 18, 2010), confirming a residency at Seneca Street and not the Service Address.      

Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  Burleson.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Id.  Complainant, in this matter, has satisfied the burden of going forward with evidence and the burden of proof.  Complainant has, as noted, submitted: a letter from her landlord indicating where she resided during the Disputed Period; a copy of her driver’s license; an Individualized Education Program (IEP) form; and her insurance card.  See Finding of Fact #8; Complainant Exhibit 2; and also a filed police report (Complainant Exh. #7).[footnoteRef:7]  Contrary to PECO’s representations, its business records showing account activity notations entered by its employees concerning the Service Address were not found to be evidence of co-equal value or weight to the evidence of Complainant in that PECO’s evidence does not tie Ms. Hallman to the Service Address as PECO represents.  See Scafe; Walker.          [7:  	At pages 40-41 of the Transcript, a bank statement from TD Bank is also referenced by Complainant as probative of Complainant’s residence at an address other than the Service Address.     ] 


Additionally, we have reviewed Gasparro pursuant to PECO’s citation and reference in its Exceptions.  The Commission discussed the relevance and materiality of PECO’s business records in Gasparro.  However, this case does not support PECO’s arguments that an error of law was committed by the ALJ.  

 Gasparro involved the question of whether or not a summary of the contents of business records, prepared in anticipation of a hearing, were entitled to consideration and admissibility under the business records exception to the rule prohibiting hearsay.  In Gasparro, we modified an ALJ’s evidentiary ruling that precluded consideration of a particular exhibit.  The particular exhibit was ruled inadmissible by the presiding ALJ in Gasparro based on, inter alia, the conclusion that the exhibit was a summary prepared by an employee of the utility who was not, generally, a custodian of the records sought to be introduced as evidence.  We found the exclusion of the particular exhibit, under the facts of the case, improper and too strict an application of the business records exception.  In Gasparro we concluded:   

We note that Exhibit 5 is a document prepared by the sponsoring witness, which extracts information from PECO’s business records regarding the interaction with the Complainant in attempting to schedule the installation of an automatic meter reading device.  Exhibit 5 lists the dates, based on PECO’s business records, of the phone message and failed field attempts.  In other words, the underlying business records were utilized to prepare a summary of those portions of PECO’s business records relevant to this proceeding.  As such, Exhibit 5 qualifies for admission as a summary of the contents business records within the meaning of Rule 803 of the PA Rules of Evidence.  


Gasparrro at 9.

Finally, in Gasparro, we discussed Ganster v. Western Pa. Water Co., 504 A.2d 186, 189 (Pa. Superior Ct. 1985), for the holding that it is not essential for the admission of evidence under the business records exception to the rule prohibiting hearsay, to produce the person who actually made the entries or who was, contemporaneously, custodian of the business record.  The witness need only possess adequate knowledge of the regularity of the record keeping process to qualify the records under the applicable rule of evidence.  Id., at 7-8.
  
In the present case, we find no indication that the business records proffered by PECO were not given their probative weight by the presiding ALJ in her deliberations.  See Tr. at 51-53.  On review, we agree with the ALJ’s conclusion that Complainant met her burden of proof in this case.  As acknowledged in Gasparro, business records and certain summaries of the records are, in most instances, an exception to the general rule prohibiting hearsay.  However, PECO’s business records and business activity logs were considered by the presiding ALJ and given their proper evidentiary weight.  Id.  

Finally, we must reject PECO’s suggestion that the BCS determination was entitled to evidentiary consideration by the presiding ALJ.  The appeal of a BCS decision results in a proceeding that is de novo.  52 Pa. Code § 56.403(a).  

 Based on the foregoing, we find that Complainant met her burden of coming forward with the requisite evidence to establish her residence at a location other than the Service Address.  Complainant has also met her burden of proof in this matter.    We adopt the recommendation of the ALJ.      

	PECO Exception #3

In its Exception #3, PECO argues against the imposition of a civil penalty. PECO argues that the finding that it provided unreasonable and inadequate service under the facts and circumstances of this proceeding should be reversed.  In this Exception, PECO disputes the findings and conclusions of the ALJ in this regard and requests a remand of the matter so that it is able to respond to the issues raised by the ALJ – issues PECO alleges have been raised, sua sponte.  See Exc. at 10.

PECO cites the decision of Barbara Jackson v. PECO Energy Co., Docket No. 2010-2195248 (Order entered August 31, 2012) (Jackson) to explain that the Commission has reversed a prior decision that it violated Section 1501 of the Code by establishing service in a customer’s name under circumstances similar to those in the present case.  

In Jackson, PECO was, as was the complainant in the instant case, a victim of fraud.  PECO stresses that during the Disputed Period in this proceeding, it sent monthly bills to the Service Address which bills were never disputed.  And, PECO states that its business records reflect subsequent contacts with Complainant.  Thus, argues PECO, the inference that it should have known that service was improperly established in Complainant’s name is without merit.  Ex. at 11.

		Disposition 

On consideration of Exception #3, we initially conclude that PECO’s arguments regarding the necessity for a remand to prevent impairment of its due process rights have been resolved by the proceedings resulting in the issuance of the Supplemental Initial Decision.

On consideration of the remaining arguments of Exception #3 in opposition to the imposition of a civil penalty, we shall deny the Exception, consistent with our discussion.  

PECO vigorously contests the accuracy and legal significance of the ALJ’s conclusions regarding the, alleged, reporting of negative credit information concerning Complainant to credit reporting agencies.  Considerations that are involved in utility credit reporting concerning ratepayer accounts have been extensively discussed in Patrice Archer v. UGI Utilities, Inc., Docket No. C-20078337 (Initial Decision issued December 8, 2008; Final Order entered February 18, 2009).

In Archer v. UGI, supra, the complainant, Ms. Patrice Archer, filed a formal complaint against the utility and alleged, inter alia, that the utility reported late billing payments by the complainant to various credit reporting bureaus/agencies, which caused negative information to be placed on her credit report.  For relief, the complainant requested that the negative information be removed from her credit report.

In Archer v. UGI, supra, the presiding ALJ relied upon Hadley v. PECO Energy Company, Docket No. C-00957395 (Initial Decision issued June 28, 1996; Opinion and Order entered February 10, 1997), for the general proposition that the Commission has held that it does not have jurisdiction regarding the information given to a credit reporting agency by utilities and that claims about information reported to a credit reporting agency were beyond the scope of the Commission’s jurisdiction.  Thus, the Commission will not decide whether a credit report is negative or when the disputed information should be erased.  See Initial Decision at 5, citing Hadley v. PECO, supra.  

However, in Archer v. UGI, supra, the ALJ also qualified the general rule with three Commission precedents.  The precedents cited stand for the proposition that the Commission has, pursuant to Section 1501 of the Code, 66 Pa. C.S. § 1501, asserted jurisdiction over complaints when there has been found an allegation that is based on the inaccurate provision of information by a utility to a credit reporting agency regarding a customer’s account:

In at least three instances the Commission has exercised jurisdiction over a dispute where the issue in question was that of its power to find a violation of the Public Utility Code concerning an allegation that a public utility allegedly reported false information to a credit reporting agency.   See, Goldstein v. PP&L, Inc. Docket No. C-00981227 (Opinion and Order, entered April 30, 1999) (Slip Op. at 10.), reconsideration denied, (Opinion and Order, entered May 24, 1999); Kube v. Metropolitan Edison Company, Docket No. C-946454, (final by operation of law by Commission Order, entered August 29, 1995); Milisits v. Equitable Gas Company, Docket No. C-935377 (final by operation of law by Commission Order, dated May 3, 1995).  In those cases the alleged violation was that of section 1501 of the Public Utility Code.
     

Archer v. UGI (Initial Decision) at 5.


Based on the foregoing, in order to raise a cognizable violation of Section 1501 of the Code, there must be false[footnoteRef:8] information about the consumer that is the subject of the complaint.  Archer v. UGI.  In the present case, the ALJ found that PECO failed to use reliable evidence that Complainant lived at the Service Address before opening an account in her name, and also filed a negative report against Complainant with credit reporting agencies.  Supp. I.D. at 14.  We, therefore, find that the holding that a violation of Section 1501 has occurred under these circumstances is consistent with Archer v. UGI. [8:  	We interpret the term false as synonymous with the term, inaccurate.] 


Notwithstanding that the holding is consistent with Commission precedent in the area, we express two concerns on which we will reduce the civil penalty on consideration of the Commission’s Regulations.  First, Complainant was never a customer of PECO.  Also, it does not appear that Complainant was an “applicant” within the meaning of the Code’s definition, as she never sought service and does not presently seek service.  See 52 Pa. Code § 56.2, defining “Applicant,”[footnoteRef:9] and “Customer.”[footnoteRef:10] The requirements and obligations imposed upon the utility pursuant to Section 1501 of the Code, however, are not conscribed by the status of a complaining party to the definitions in our Regulations.  See West Penn Power Co. v. Pa. PUC, 521 A.2d 75 (Pa. Cmwlth. 1987).  The statutory definition of “service” is to be broadly construed.   See Archer v. UGI, Initial Decision at 6, citing Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995).  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility, and also the conduct of its employees towards its customers.  Id.   [9:  	The pertinent section defines “Applicant” as: “A natural person at least 18 years of age not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested.”]  [10:  	See definition of “Customer,” “A natural person at least 18 years of age in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or an adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested. A natural person remains a customer after discontinuance or termination until the final bill for service is past due.”] 


Second, PECO insists that it does not “report” to credit reporting bureaus or agencies.  Exc. at 10.  The nature of how credit reporting agencies obtain information on which they create credit reports raise issues which are beyond the jurisdiction of this agency to determine.  See Dietz v. Chase Home Finance, LLC, 41 A.3d 882 (Pa. Superior Ct. 2012).  To the extent the information maintained by a utility concerning a customer account is not accurate, i.e. false it has been subject to consideration under the standards of Section 1501 of the Code.    

On consideration of the record, we agree with the ALJ that the segment of conduct of PECO that is the subject of a finding of unreasonable service was accurately assessed.  We have reviewed PECO Exhibit 7, which is a letter authored by PECO witness Hilton.  In the said letter, Complainant was asked to provide the following documents: “ . . . a valid copy of a police report, proof of residence from 8/2009 – 5/2013, and a letter from all three credit reporting agencies by 5/28/13.”  The exhibit also notes that Complainant’s Social Security Number is “different from the social security number on the account; however the last four digits are correct.”  Id.  The documents submitted by Complainant substantially complied with this request.[footnoteRef:11]   Notwithstanding, after substantial compliance with the information requested by PECO, the transcript clearly reflects the frustration and consternation of Complainant that the Respondent arbitrarily disregarded this information in its dealings with Complainant. [11:  	As discussed, the Regulations provide that “[p]ublic utilities shall include in their tariffs filed with the Commission the methods, other than those specifically mentioned in this paragraph, used to determine the applicant's liability for any outstanding balance.”  See 52 Pa. Code §§ 56.35(b)(2) (emphasis added).  PECO has not cited to any applicable provision of its tariff in this proceeding.

] 


Based on the foregoing, we shall modify the recommendation of the presiding ALJ and reduce the civil penalty from $1,000 to $500.  The assessment of the civil penalty is based on that segment of PECO’s conduct involving a delay and arbitrary disregard of competent documentary information, consistent with the Code and Commission Regulations, provided by Complainant to PECO in this matter.  Imposition of a civil penalty based upon the reporting of negative credit information to credit reporting agencies is not sufficiently present on our review of the record.   

The presiding ALJ discussed those considerations applicable to the imposition of a civil penalty at pages 14-18 of the Supplemental Initial Decision.  We focus upon the eighth and tenth factors discussed by the ALJ to revise the proposed civil penalty.  Concerning the eighth factor, the ALJ reasoned, in pertinent part:

The eighth criterion is the amount of the civil penalty or fine necessary to deter future violations, with consideration of the size of the utility.  PECO is a large utility with an extensive territory.  In light of PECO’s size and the damage it inflicted on Complainant and her credit rating, the penalty should be $1,000.00.  This amount is neither excessive nor arbitrary, given the wealth of contrary documentation made available from Complainant, coupled with the basic seriousness of the consequences from Respondent’s insistence to rely on unreliable, unsubstantiated hearsay evidence from the landlords.  Three facts in particular weighed heavy in the calculation of this criterion:  (1) Respondent’s failure to obtain or attempt to obtain the testimony of the landlords; (2) Respondent’s failure to request or obtain a copy of the lease which Complainant allegedly signed for the service address; and (3) Respondent’s filing of negative credit reports with the three credit reporting agencies.  Thus, in consideration of all the other relevant factors, I conclude a penalty of $1,000.00 is sufficient to deter future violations.


Supp. I.D. at 17.


Regarding the tenth criterion, the ALJ reasoned as follows:

The tenth criterion is other relevant factors.  None have been suggested or considered other than those previously discussed.

In any case in which a civil penalty is assessed, these ten factors must be considered when calculating the amount of the penalty.  The factors are meant to ascertain, in general, how serious was the conduct and intention of the utility, how the individual consumer was affected and how the utility’s conduct may bode for similar future situations.  In this proceeding, PECO’s actions – to open an account in Complainant’s name without verification, to refuse to remove her name from the account after presented with contrary evidence (i.e., leases), and to file negative credit reports against her name with the credit reporting agencies – were serious and warrant a higher penalty.  PECO caused incorrect, adverse information to be placed on Complainant’s credit rating report with the credit reporting agencies.    


Id.

In light of our discussion concerning the reporting of negative credit information to credit reporting agencies, we find that the imposition of a civil penalty in the amount of five hundred dollars is proper. 
                           
Supplemental Exception # 1
 
In its Exception #1 to the Supplemental Initial Decision, PECO alleges error in the ALJ’s refusal to recognize the Stipulation.  Supp. Exc. at 7-8.  PECO relies upon 52 Pa. Code § 5.234 to assert that the failure to recognize the document resulted in a civil penalty that is based upon a “fiction.”  Exc. at 8.

Disposition 

We do not find any error in the presiding ALJ’s ruling concerning the Stipulation.  The directives of the April 2015 Order were clear and the proceedings on remand limited in scope.  For the ALJ to have exceeded the scope of the Order’s directives, interlocutory Commission review and authorization would have been required.  We do not find any indication in this record that such interlocutory review was pursued by PECO.  

Our Regulation at 52 Pa. Code § 5.571, permits the reopening of the record prior to a final decision:

§ 5.571. Reopening prior to a final decision.
(a) At any time after the record is closed but before a final decision is issued, a party may file a petition to reopen the proceeding for the purpose of taking additional evidence. 
(b) A petition to reopen must set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing. 
(c) Within 10 days following the service of the petition, another party may file an answer thereto. 
(d) The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding. 
(1) The presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission. 
(2) The Commission may reopen the record after the presiding officer has issued a decision or certified the record to the Commission. 
    
On consideration of the position of PECO concerning the proposed Stipulation, we shall adopt the ALJ’s recommendation as we find that the public interest does not militate in favor of reopening the record for consideration of the Stipulation on the facts of this case.  See Supp. I.D. at 11.  Based on the foregoing, PECO’s Exception is denied.          




Supplemental Exception # 2

In its Exception #2 to the Supplemental Initial Decision, PECO argues against the imposition of a civil penalty for, alleged, negative credit reporting.  Exc. at 9-10.  PECO relies upon the proffered Stipulation to assert that there are no negative credit reports with a PECO balance to which a civil penalty should be associated.  Exc. at 10.

Disposition 

We reference our discussion concerning PECO Exception #3 to the July 15, 2014 Initial Decision and conclude that the segment of PECO’s conduct that is properly the subject of the civil penalty has been clarified.  The Exception #2 to the Supplemental Initial Decision is denied, consistent with that discussion.       

Conclusion

Based upon the foregoing, we shall deny the Exceptions and Supplemental Exceptions of PECO, and adopt the Supplemental Initial Decision, as modified, consistent with our discussion in this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of PECO Energy Company filed with respect to the July 15, 2014 Initial Decision and the Supplemental Exceptions filed to the June 25, 2015 Supplemental Initial Decision are denied.  

2. That the Initial Decision and the Supplemental Initial Decision of Administrative Law Judge Katrina L. Dunderdale are adopted, as modified, consistent with this Opinion and Order.

3. That the complaint of Stephanie Hallman versus PECO Energy Company at Docket No. F-2013-2393373 is sustained.


4. That, in accordance with Section 3301 of the Public Utility Code, PECO Energy Company, within thirty (30) days of entry of the  Commission’s Order in this case, shall pay a civil penalty in the amount of Five Hundred Dollars ($500.00) by sending a certified check or money order payable to the “Commonwealth of Pennsylvania” addressed to:

Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265

5. That a copy of this Opinion and Order be served upon the Financial and Assessment Chief, Office of Administrative Services.

6. That, upon payment of the civil penalty described in Ordering Paragraph #4  above, the Commission’s Secretary’s Bureau shall mark this docket closed. 
[bookmark: _GoBack][image: ]
BY THE COMMISSION,

Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  May 5, 2016

ORDER ENTERED: May 5, 2016
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