BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Cassandra Marshall					:
							:
	v.						:		F-2015-2519766
							:
Philadelphia Gas Works				:
	


INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge


INTRODUCTION

This Initial Decision dismisses the Formal Complaint of Cassandra Marshall for failure to meet the burden of proof. 

 HISTORY OF THE PROCEEDING

On December 18, 2015, Cassandra Marshall (Complainant) filed a Formal Complaint with the Public Utility Commission (PUC) alleging that Philadelphia Gas Works (Respondent) was improperly charging her for service after she had moved out.  She does not want responsibility for the bill after the date she moved.  This is a timely appeal of a Bureau of Consumer Services (BCS) informal decision found at Case No. 3328971.  BCS determined that the Complainant was responsible for the accrued bill.  This is a de novo review of that informal decision.

On January 11, 2016, the Respondent filed an Answer averring that the Complainant called the Respondent on February 3, 2015, to have service discontinued and that she was responsible for the bill until then.

On January 20, 2016 a Telephonic Hearing Notice was issued setting the hearing date at March 9, 2016. 

On January 21, 2016, I issued a Prehearing Order setting forth various procedural rules for the hearing.

On February 23, 2016, a Corrected Telephonic Hearing Notice was issued setting the hearing date as March 8, 2016.

On February 26, 2016, a Hearing Cancellation/Reschedule Notice was issued rescheduling the hearing at the Complainant’s request for March 29, 2016.  No objection was noted.

On March 29, 2016, the hearing convened as scheduled.  The Complainant appeared on her own behalf.  The Respondent was represented by counsel.  The Complainant submitted two exhibits; both were entered into the record.  The Respondent submitted four exhibits; all were entered into the record.  A transcript of the hearing comprising 53 typewritten pages was produced.  The record closed on April 14, 2016, with receipt of the transcript.  This matter is now ready for decision.

FINDINGS OF FACT

1. Cassandra Marshall, 115 Wright Street, Apt. B-16, Stratford, New Jersey, 08084 is the Complainant.
 
2. Philadelphia Gas Works, a jurisdictional public utility, is the Respondent.

3. Ms. Marshall received gas service from the Respondent at 33 East Roumfort Road, Apt. H-2, Philadelphia, Pennsylvania, 19119.  Tr. at 5.

4. Ms. Marshall moved out of 33 East Roumfort Road, Apt. H-2, Philadelphia, Pennsylvania 19119 on June 30, 2014.  C-Exh. 2.

5. Ms. Marshall was ill when she moved out of 33 East Roumfort Road, Apt. H‑2, Philadelphia, Pennsylvania 19119.  Tr. at 7.

6. Ms. Marshall called the Respondent on February 3, 2015, to have her gas service discontinued.  PGW Exh. 1.

7. There is no record of any earlier telephone calls to the Respondent to discontinue service other than February 3, 2015.  PGW Exh. 1.

DISCUSSION

Burden of Proof:

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218, 221-222, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (Pa. Cmwlth.1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (Pa.Cmwlth. 1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (Pa.Cmwlth. 1984).

Legal Standards:

“Customer”  is defined as a natural person at least 18 years of age in whose name a residential service account is listed… 52 Pa.Code § 56.2.  Cassandra Marshall established service at 33 East Roumfort Road, Apt. H-2, Philadelphia, Pennsylvania 19119 in 2008.  She moved out on June 30, 2014.  C-Exh. 2.  Ms. Marshall was ill when she moved out and did not immediately call to discontinue service.   She testified that she did call later, but the Respondent logs all telephone calls and their records show that Ms. Marshall did not telephone until February 3, 2015, to discontinue her gas service.  

“Discontinuance of service” is defined as the cessation of service with the consent of the customer and otherwise in accordance with § 56.72.  52 Pa.Code § 56.2.

Section 56.72 subsection (1) states a public utility may discontinue service without prior written notice under the following circumstances:

(1) When a customer requests a discontinuance at the customer’s residence, when the customer and members of the customer’s household are the only occupants.  52 Pa. Code § 56.72(1).

Section 56.16(a) states a customer who is about to vacate premises supplied with public utility service or who wishes to have service discontinued shall give at least 7 days’ notice to the public utility and a noncustomer occupant, specifying the date on which it is desired that service be discontinued.  In the absence of a notice, the customer shall be responsible for services rendered.  52 Pa.Code § 56.16(a).
Ms. Marshall was clearly the customer; this fact was not in dispute.  The Respondent followed the regulations.  There is no legal way for the Respondent to discontinue service until the February 3, 2015 telephone call from the Complainant requesting her service be discontinued.  The Complainant argues that she telephoned the Respondent prior to February 3, 2015, but she has no notes about the call and no record of any date.  Conversely, the Respondent has a record of every telephone call received by the Complainant and there is no request for discontinuance of service until February 3, 2015.  Therefore, the Respondent successfully rebutted the Complainant’s testimony.

Secondly, the Complainant argues that the Respondent should have notified her they were going to terminate service to her for her delinquent account.  Ms. Marshall argues that the company had a duty to mitigate the damage to her.  

Section 56.81 states a public utility may notify a customer and terminate service provided to a customer after notice as provided in §§ 56.91-56.100 for any of the following actions by the customer:

(1) Nonpayment of an undisputed delinquent account.  

52 Pa.Code § 56.81(1).


The operative term is “may.”  A public utility may notify a customer and terminate service.  Nothing in the regulation puts the burden on the public utility to terminate; it is the utility’s discretion when and under what circumstances to terminate service for a delinquent account.
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Summary:

I find that the Respondent properly discontinued service to the Complainant when she called on February 3, 2015.  The Complainant is responsible for the account balance that accrued between the time she left on June 30, 2014, and the time she called on February 3, 2015. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties.  66 Pa.C.S. § 701.
 
2. “Customer” is defined as a natural person at least 18 years of age in whose name a residential service account is listed… 52 Pa.Code § 56.2.  

3. “Discontinuance of service” is defined as the cessation of service with the consent of the customer and otherwise in accordance with § 56.72.  52 Pa.Code § 56.2.

4.  A public utility may discontinue service without prior written notice under the following circumstances:  When a customer requests a discontinuance at the customer’s residence, when the customer and members of the customer’s household are the only occupants.  52 Pa.Code § 56.72(1).

5. A customer who is about to vacate premises supplied with public utility service or who wishes to have service discontinued shall give at least 7 days’ notice to the public utility and a noncustomer occupant, specifying the date on which it is desired that service be discontinued.  In the absence of a notice, the customer shall be responsible for services rendered.  52 Pa.Code § 56.16(a).

6. The Complainant failed to meet her burden of proof.  66 Pa.C.S. § 332(a).



ORDER



		THEREFORE,

		IT IS ORDERED:

1. That the Formal Complaint of Cassandra Marshall is dismissed.
 
2. That the Secretary’s Bureau shall mark Docket No. F-2015-2519766 closed.



Date:  April 26, 2016							/s/				
							Ember S. Jandebeur
							Administrative Law Judge
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