BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Darshell Bennett					:
							:
[bookmark: _GoBack]	v.						:		C-2016-2531049
							:
Peoples Natural Gas Company, LLC			:



ORDER DENYING PRELIMINARY OBJECTIONS 


This decision denies the preliminary objections (POs) filed by Peoples Natural Gas Company, LLC (“Peoples”).   

On February 25, 2016, the Complainant, Darshell Bennett (Complainant) filed a complaint with the Commission against Peoples.  At paragraph 4 of the complaint form, the Complainant checked the box indicating that a payment arrangement was requested.  In paragraph 5, the Complainant averred that he is being required by Peoples to pay $1,537.84, and that he would like to keep his payments at $161.32.  The Complainant also averred that he paid every month.   

On March 16, 2016, Peoples filed an answer and preliminary objections to the complaint.  In its answer, Peoples noted that the Complainant currently owes $1,645.21.  It noted that the Complainant filed a prior formal complaint in June of 2014, at Docket No. F-2014-2428027, and that by Final Order entered February 6, 2015, the Commission established a payment arrangement for the Complainant whereby the outstanding balance was to be paid off over a 12 month period of time.  Peoples stated that the Complainant did not comply with the terms of the Commission’s order.   

In its preliminary objections, Peoples seeks dismissal of the complaint on the basis of res judicata, arguing that the issues raised in the instant complaint are the same as the issues raised in the prior complaint.

By Motion Judge Assignment Notice dated April 18, 2016, the Commission notified the parties that I had been assigned as the Presiding Officer, and that I will be responsible to resolve any issues that may arise during the preliminary phase of this proceeding.

The Complainant did not file a response to Peoples’ POs.  The POs are now ready for decision.  I note initially that Peoples raised the issue of res judicata as a preliminary objection.  Res judicata is not one of the 7 enumerated grounds upon which a preliminary objection may be based.  Res judicata is more properly raised as an affirmative defense in new matter, accompanied by a motion for judgment on the pleadings requesting dismissal due to the same issues having been addressed in a prior proceeding.  Regardless, for the reasons set forth below, Peoples’ request for dismissal of the complaint will be denied and a hearing will be scheduled.   

In ruling on a preliminary motion seeking dismissal of a complaint without a hearing, the Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

In accepting all factual averments in the complaint and all reasonable inferences deducible therefrom, and viewing the complaint in the light most favorable to the Complainant, I must accept as true the Complainant’s averment that he paid every month, as well as an inference that the amount he paid every month is the amount required under the previous arrangement.  If, in fact, these averments are true, he has raised an issued as to the validity of Peoples’ requirement that he pay $1,537.84.  A hearing is necessary to provide the Complainant an opportunity to prove his claim on this issue.  

Additionally, even if the Complainant did not make all payments required under the first Commission-ordered arrangement, the Commission’s regulation at 66 Pa.C.S.A. § 1405(d) allows the Commission to establish a second payment arrangement for a customer who defaulted on a first Commission-ordered payment arrangement if there has been a qualifying change in income.  Although the Complainant did not specifically aver having experienced a change in income since the last Commission-ordered arrangement, a hearing will be scheduled, nonetheless, in order to allow the parties to address this issue.    

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objection filed by Peoples Natural Gas Company, LLC at Docket No.  C-2016-2531049 is denied.

2. That the complaint of Darshell Bennett at Docket No. C-2016-2531049   against Peoples Natural Gas Company, LLC be scheduled for hearing.


Date:	May 13, 2016					______________________________
		Steven K. Haas
		Administrative Law Judge
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