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Steven J. Feldman					:
							:
	v.						:		C-2015-2497230
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


INTRODUCTION


This Decision dismisses a complaint filed by a customer of a natural gas distribution company who averred that the company has incorrectly charged for usage at the Service Address.  The complaint is dismissed because the customer failed to demonstrate that the company in any way violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff with regard to the service provided.

HISTORY OF THE PROCEEDING

On August 4, 2015, Steven Feldman filed with the Pennsylvania Public Utility Commission a formal complaint against Philadelphia Gas Works (PGW or “the Company”), Docket Number C-2015-2497230.  In his complaint, Mr. Feldman averred that PGW is threatening to shut off his utility service or has already shut off his utility service and that he would like a payment agreement.  Mr. Feldman also averred that he believes he was being overcharged for service “for years” and that there has been a pattern where he would pay down his balance every year only to have his balance increase again.  Mr. Feldman provided additional information in his complaint, including that PGW shut off his gas service in the winter of 2013 without receiving notice causing his water pipes to break and also that he believes his meter is defective.  Mr. Feldman requested, among other things, that he be refunded for the amounts he was overcharged.  Mr. Feldman attached to his complaint copies of various bills in support of his position.

The formal complaint was served on PGW electronically by the Commission’s Secretary.[footnoteRef:1] [1:  	PGW has signed a waiver of the Section 702 requirements for service of formal complaints, 66 Pa.C.S. § 702, and has agreed to electronic service instead under the Commission’s Waiver of 702 program.  Service is listed in the Audit History of the Commission’s docketing system for this case as having been effected on August 10, 2015.] 


On August 31, 2015, PGW filed an Answer to Mr. Feldman’s complaint.  In its Answer, PGW admitted or denied the various averments made by Mr. Feldman.  In particular, PGW admitted that it issued a shut off notice to the Service Address in June, 2012 and that Mr. Feldman seeks a payment agreement for service at the Service Address.  PGW also provided information about a payment agreement established by the Commission’s Bureau of Consumer Services (BCS) and additional information regarding the account.  In its New Matter, PGW noted that the statute of limitations prohibits any action for recovery unless it is brought within three years from the date the liability arose and that, therefore, Mr. Feldman has lost any right to pursue claims brought outside the statute of limitations.  

Also on August 31, 2015, PGW filed a Motion for Summary Judgment.  In its Motion, which was accompanied by a Notice to Plead, PGW, among other things, reiterated its recitation of the account history and also reiterated its position that Mr. Feldman has lost his right to pursue litigation regarding his account for the time period he is contesting because that time period falls outside the statute of limitations.  On September 21, 2015, Mr. Feldman filed an Answer to PGW’s Motion providing significant detail regarding why he believes the Motion should be denied and his complaint should be allowed to proceed to a hearing.  

On November 3, 2015, an Order Denying Motion for Summary Judgment was issued.  As a result, on November 18, 2015, a Call-in Telephonic Hearing Notice was issued scheduling an Initial Call In Telephonic Hearing for this matter for Tuesday, December 29, 2015 and assigning me as the Presiding Officer.  A Prehearing Order dated November 19, 2015 was issued setting forth various procedural rules that would govern the hearing.  On December 18, 2015, Mr. Feldman requested that the hearing scheduled for December 29, 2015 be rescheduled.  That request was granted via an Order dated December 22, 2015.  By Call-In Telephone Hearing Notice dated December 29, 2015, the hearing was rescheduled to Friday, January 22, 2016.  

On January 22, 2016, the hearing convened as scheduled.  Mr. Feldman appeared pro se and presented oral testimony.  Graciela Christlieb, Esquire appeared on behalf of PGW.  Ms. Christlieb presented one witness who sponsored seven exhibits that were admitted into the record.  Additionally, pursuant to an agreement established during the hearing PGW submitted three late-filed exhibits on January 26, 2016 that will be admitted as part of this Decision.  The record in this proceeding closed on March 18, 2016 when the transcript of the hearing was submitted to the Commission.

		Mr. Feldman’s complaint is ready for disposition.  For the reasons discussed below, the complaint will be denied.

FINDINGS OF FACT

1. The Complainant in this case is Steven Feldman.

2. The Respondent in this case is Philadelphia Gas Works.

3. The Service Address is 5127 Pennway Street, Philadelphia, PA.

4. Mr. Feldman filed a complaint against PGW because he believed that his account balance was incorrect.  Tr. 9.

5. Mr. Feldman has experienced significant medical issues, two serious car accidents, caring for his parents and financial hardship resulting in his filing for bankruptcy.  Tr. 9-10, 12.

6. Mr. Feldman lived at the Service Address for 33 years.  Tr. 10.

7. Mr. Feldman attempted to reconcile the amount he owed PGW and believed that the Company was not providing him the necessary information to allow him to do that.  Tr. 11.

8. Mr. Feldman’s Chapter 13 bankruptcy proceeding was dismissed in 2013.  Tr. 13.

9. Mr. Feldman filed a previous complaint with the Commission against PGW in June, 2011 when he lived at the Service Address.  Tr. 14.

10. Mr. Feldman’s Chapter 13 filing was made in October 2011.  Tr. 16.

11. Mr. Feldman’s bankruptcy was dismissed but not discharged which means that his PGW account returns to the way it was before the bankruptcy filing was made including reinstating prior bills owed.  Tr. 16.

12. After Mr. Feldman’s bankruptcy was dismissed, he called the Commission to have his June, 2011 complaint against PGW reinstated but was told that he could not.  Tr. 19-24.

13. Adrian Crawford is a customer review officer for PGW and has worked with the Company for the past six years investigating consumer complaints.  Tr. 28.

14. PGW Exhibit Number 1 is the list of customer contacts for Mr. Feldman’s account and notes every interaction Mr. Feldman has had with PGW.  Tr. 30; PGW Exh. No. 1.

15. On June 29, 2011, PGW’s customer review unit noted that a formal complaint at docket number F-2011-3347126 had been answered and sent to PGW’s legal department to be addressed.  Tr. 32; PGW Exh. No. 1.

16. On October 4, 2011, bankruptcy papers were presented to the PGW representative that were then sent to PGW’s legal department.  Tr. 32; PGW Exh. No. 1.

17. An entry on October 5, 2011 noted that the formal complaint at docket number F-2011-3347126 had been settled and the complaint closed.  Tr. 33; PGW Exh. No. 1.

18. On October 5, 2011, Mr. Feldman’s PGW account was paused pending disposition of the bankruptcy and a new account was created that began with a zero balance.  Tr. 33-34; PGW Exh. No. 1.

19. On October 14, 2011, Mr. Feldman’s service was turned on under the new post-petition account.  Tr. 34-36; PGW Exh. No. 1.

20. On July 23, 2012, Mr. Feldman’s service was turned off for nonpayment.  Tr. 38; PGW Exh. No. 1.

21. On July 31, 2012, a medical certificate was faxed to Dr. Jeffrey Temple and Mr. Feldman was informed that he would have to pay $687 to cure his payment agreement to have service restored.  Tr. 38-39; PGW Exh. No. 1.

22. On September 13, 2013, service was activated at a second property owned by Mr. Feldman.  Tr. 39-40; PGW Exh. No. 1.

23. PGW was informed on August 23, 2013 that Mr. Feldman’s bankruptcy was dismissed.  Tr. 41; PGW Exh. No. 1.

24. PGW’s policy is that, when a bankruptcy on an account is dismissed, all arrears that were frozen prior to the filing of the bankruptcy petition are transferred to the post-bankruptcy account.  Tr. 42.

25. On August 29, 2013, PGW informed Mr. Feldman that he would need to make a one-time payment of $1,442 in order to have a payment arrangement established on his outstanding balance owed to PGW.  Tr. 42; PGW Exh. No. 1.

26. The Commission’s Bureau of Consumer Services (BCS) gave Mr. Feldman a payment arrangement on September 6, 2013.  Tr. 42-43; PGW Exh. No. 1. 

27. Mr. Feldman did not adhere to the payment arrangement given to him by BCS.  Tr. 42-43; PGW Exh. No. 1. 

28. On May 29, 2015, Mr. Feldman informed PGW that he disputes the high bill amount of $2,458.03.  Tr. 43; PGW Exh. No. 1.

29. On June 26, 2015, PGW noted that the dispute received on May 29, 2015 has been resolved because the bills were correct as rendered.  Tr. 43-44; PGW Exh. No. 1.

30. PGW Exhibit Number 3 is a screen shot from PGW’s computer system of the bankruptcy notice for Mr. Feldman’s account noting that the bankruptcy was filed on October 4, 2011 and dismissed on August 20, 2013.  Tr. 45; PGW Exh. No. 3.

31. After it was noted in PGW’s system that Mr. Feldman’s bankruptcy was dismissed, the pre-petition account was reactivated.  Tr. 45.

32. PGW Exhibit Number 4 is a screen shot from PGW’s computer system regarding credit collection events that shows the timeline of when PGW provided Mr. Feldman with notice of possible termination at the Service Address.  Tr. 45-46; PWG Exh. No. 4.

33. Service at the Service Address was terminated for nonpayment on July 23, 2012.  Tr. 46; PGW Exh. No. 4.

34. PGW Exhibit Number 5 details the payment agreement history on Mr. Feldman’s account noting that PGW has given Mr. Feldman over ten payment arrangements and the Commission has given Mr. Feldman three payment agreements that were all broken.  Tr. 48-50; PGW Exh. No. 5.

35. PGW Exhibit Number 6 is a letter dated October 4, 2011 from PGW to Mr. Feldman regarding the settlement of a complaint Mr. Feldman filed against PGW at the Commission along with the Certificate of Satisfaction that was submitted to the Commission.  Tr. 50-51; PGW Exh. No. 6.

36. Mr. Feldman did not file an objection to the certificate of satisfaction filed October 4, 2011.  Tr. 51.

37. Mr. Feldman’s prior complaint was resolved when Mr. Feldman filed for bankruptcy.  Tr. 51-52.

38. PGW Exhibit Number 7 is details of the BCS decision dated March 20, 2015 regarding an informal complaint filed by Mr. Feldman noting the most recent payment agreement provided to Mr. Feldman by the Commission.  Tr. 53-54; PGW Exh. No. 7.

39. Mr. Feldman did not maintain payments on the agreement detailed in PGW Exhibit Number 7.  Tr. 54.

40. Mr. Feldman’s current total account balance is $2,411.43.  Tr. 54-55; PGW Exh. No. 2.

41. PGW Exhibit Number 8 is a letter dated December 28, 2015 from PGW to Mr. Feldman providing Mr. Feldman with documents he requested.  Tr. 59; PGW Exh. No. 8.

42. PGW Exhibit Number 9 is a letter dated December 28, 2015 from PGW to Mr. Feldman providing Mr. Feldman with answers to questions he previously posed to PGW.  Tr. 60; PGW Exh. No. 9.

43. PGW Exhibit Number 10 is the front page of a formal complaint that was filed by Mr. Feldman on June 3, 2011 at docket number F-2011-2247126.  Tr. 60; PGW Exh. No. 10.

44. PGW never gives possession of its meters to a customer so that the customer can have the meter tested.   Tr. 74.

45. There are no independent laboratories that would test a PGW meter but PGW tests its own meters.  Tr. 75.

46. The meter at the Service Address tested accurately.  Tr. 75.

DISCUSSION

Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).  “Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  The offense must be a violation of the Public Utility Code, the Commission’s regulations or an outstanding order of the Commission.  66 Pa.C.S. § 701.  In this proceeding, Mr. Feldman averred that he has been overcharged by PGW for years and requests that he be reimbursed for the amount he was overcharged.  Mr. Feldman, therefore, has the burden of proof in this proceeding. 

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001) (Milkie); see also, Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth 1982).

The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa.Super. 1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth.1984).

In this case, Mr. Feldman testified that the balance PGW claims he owes is incorrect.  Tr. 9.  Mr. Feldman explained several hardships that he experienced, including medical issues, two serious car accidents, caring for his parents and financial hardship resulting in his filing for bankruptcy.  Tr. 9-10, 12.  Mr. Feldman believes that he was overbilled as far back as 2004 and he is unable to determine how PGW believes he owes $3,400.  Tr. 10.  Mr. Feldman also complained that PGW was unable to provide him with the documents he requested to help prove his case.  Tr. 10-11.  Mr. Feldman testified regarding a complaint he filed in 2010 with the Commission against PGW that never went to hearing because he filed bankruptcy after the complaint was filed.  Tr. 12-13.  

In response to Mr. Feldman’s testimony, PGW presented Adrian Crawford, a customer review officer for PGW, who provided extensive details regarding Mr. Feldman’s account.  In particular, Ms. Crawford testified regarding the Contacts for Account and Statement of Account for Mr. Feldman which detail all contacts between the Company and Mr. Feldman from June 24, 2011 to January 11, 2016, as well as all usage, bills and payments from January 8, 2009 to January 11, 2016 at the three addresses where Mr. Feldman had accounts during that time.  PGW Exh. Nos. 1 and 2.  Ms. Crawford also sponsored several other exhibits and testified that the Company tested Mr. Feldman’s meter and it tested accurately in support of the Company’s position that Mr. Feldman’s complaint should be dismissed in its entirety.  PGW Exh. Nos. 3-10, Tr. 75.

Mr. Feldman’s complaint will be denied because he has failed to satisfy his burden of demonstrating that PGW violated the Public Utility Code, a Commission Order or regulation or a Commission-approved tariff with regard to the service provided to him.

To begin, with regard to the impact of the statute of limitations on this case, as noted in the Order Denying the Motion for Summary Judgment filed by PGW, Section 3314 of the Public Utility Code provides that “no action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.”  66 Pa.C.S. § 3314(a) (limitations of actions and cumulation of remedies).[footnoteRef:2]  PGW’s Motion for Summary Judgment, however, was denied because Mr. Feldman averred in his complaint that “his old disputed bill was never resolved” and this averment, when accepted in the light most favorable to Mr. Feldman, as well as every reasonable inference from the averment, as is required when disposing of a preliminary motion, warranted a hearing.  Furthermore, the Motion for Summary Judgment was denied because the filing of an informal complaint with the Commission’s Bureau of Consumer Services tolls the statute of limitations.  Duquesne Light Company v. Pa. Pub. Util. Comm’n., 611 A.2d 370 (Pa. Cmwlth. 1992) (noting “the purpose of the underlying informal complaint procedure which is to encourage settlements of utility billing disputes.”).   [2:  	Similarly, Section 1312 of the Public Utility Code allows a four year recover of refunds if “in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility.”  66 Pa.C.S. § 1312(a).  
] 


As a result, Mr. Feldman was only barred by the statute of limitations to bring a complaint for any action prior to June, 2008, three years before he filed with the Commission his first complaint against PGW in June, 2011.  In this case, however, PGW has presented evidence that a certificate of satisfaction was filed resolving the first complaint and that Mr. Feldman did not file an objection to the certificate of satisfaction.  Mr. Feldman argued in response that he never received the certificate of satisfaction and that when he attempted to continue to pursue the first complaint, he was told by someone at the Commission that he could not.  Tr. 19-24.

However, even when considering Mr. Feldman’s complaint as far back as June, 2008, it is clear that Mr. Feldman has failed to carry his burden to demonstrate that PGW in any way violated the Public Utility Code, any Commission Order or regulation or any Commission-approved tariff with regard to the service provided to him.  

	In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities.  Once the complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

		In Milkie, supra, the Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-6, 461 A. 2d 1234, 1235 (1983).

Id. at 1219-1220.  In Nehemiah Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Final Order entered November 15, 2011), the Commission explained that 
[C]onsistent with our holding in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Id. at 6 (emphasis added).  

Id. at 5.

In this case, Mr. Feldman did not present any evidence that the number of occupants at the Service Address has not changed, that the potential for energy utilization was low or that the billing history shows no prior abnormalities.  In addition, Mr. Feldman did not show any other relevant facts or circumstances that would indicate he was overbilled.  In fact, Mr. Feldman’s primary argument appears to be that he experienced significant medical issues, two serious car accidents, caring for his parents and financial hardship resulting in his filing for bankruptcy.  Tr. 9-10, 12.  These are all serious matters; yet, they do not support an argument that PGW incorrectly billed him for utility service.  

In contrast, PGW presented extensive evidence to refute Mr. Feldman’s argument.  In particular, PGW Exhibit Number 2 demonstrates billing date, meter reading, number of days in the billing cycle, usage, average daily usage, heating degree days, payment type, due date, transaction amount, current balance and actual balance.  PGW Exh. No. 2.  This information was provided for all three of the locations where Mr. Feldman lived, including the Service Address, going back to January, 2009.  A review of this information reveals no abnormalities or other evidence of high bills.  PGW witness Crawford also testified that Mr. Feldman’s meter was tested on June 30, 2011 and that the meter tested within Commission guidelines for accuracy.  Tr. 75; see also, PGW Exh. No. 8 and 52 Pa.Code § 57.21.  When reviewing this evidence, in conjunction with the lack of evidence presented by Mr. Feldman regarding any change in the number of occupants, the potential for energy utilization or any other circumstantial evidence that would indicate that his bills were high, it is clear that Mr. Feldman has failed to carry his burden of proof in this case.

Furthermore, record evidence demonstrates that PGW acted reasonably with regard to Mr. Feldman’s bankruptcy.  PGW witness Ms. Crawford testified that when a customer informs PGW that they have filed for bankruptcy, they are given a “post-petition” account and the arrears prior to filing for bankruptcy are “frozen.”  Ms. Crawford added:

Q.	Could you please explain what occurs when a bankruptcy on an account is dismissed?

A.	When a bankruptcy on an account is dismissed, all arrears that were frozen from his pre-bankruptcy account are transferred to his post-bankruptcy account.

Q.	So the amount that had been essentially frozen in 2011, when he filed for bankruptcy, was then placed back on his current post-petition account, correct?

A.	That is correct.

Tr. 41-42; see also, Tr. 16 (Mr. Feldman testified that “they called it dismissed, but not discharged, so it means that you didn’t make it through the five-year [bankruptcy] period, which means it is like everything goes back to the way it was before the Chapter 13.”).  As a result, it was reasonable that PGW returned to Mr. Feldman’s account the amount that accrued prior to when he filed for bankruptcy once his bankruptcy petition was dismissed.

With regard to Mr. Feldman’s claim that PGW was unresponsive to his request for information pertaining to his account so that he could prepare for the hearing, it is clear that Mr. Feldman was frustrated with his dealings with PGW and believes that they were not forthright in providing him the information he sought regarding his claims.  Record evidence demonstrates, however, that PGW provided Mr. Feldman the statement of account and the meter test results on December 16, 2015, and provided answers to Mr. Feldman’s questions on December 28, 2015.  PGW Exh. Nos. 8 and 9.  Parties have the opportunity to obtain information needed to present their case in anticipation of the hearing.  To the extent, however, that Mr. Feldman required more information, he could have raised the issue, even informally, prior to the hearing.  It is further noted that PGW’s pre-served exhibits provide significant information regarding Mr. Feldman’s account going back to January, 2009.  PGW Exh. No. 2.  These pre-served exhibits were sent to Mr. Feldman on January 15, 2016.  Regardless, there is no evidence that PGW’s actions with regard to Mr. Feldman’s requests for information violated the Public Utility Code, a Commission Order or regulation or a Commission-approved tariff.

		Finally, in his complaint, Mr. Feldman averred that PGW terminated his gas service in the winter of 2013 without notice and that such termination caused his water pipes to break.  Mr. Feldman, however, did not pursue this issue during the hearing.  As Mr. Feldman failed to present any evidence regarding this issue, this issue will also be denied.  

As such, Mr. Feldman has failed to carry his burden of demonstrating that PGW violated the Public Utility Code, any Commission Order or regulation or any Commission-approved tariff with regard to the service provided.  Mr. Feldman’s complaint should, therefore, be dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa.C.S. § 701.

2. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).

3. A complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).  

4. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  

5. The offense must be a violation of the Public Utility Code, the Commission’s regulations or an outstanding order of the Commission.  66 Pa.C.S. § 701.

6. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001); see also, Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982).

7. The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.

8. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Superior 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa.Cmwlth 23, 480 A.2d 382 (1984).

9. No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.  66 Pa.C.S. § 3314(a).

10. In cases of alleged high billing, to establish a prima facie case of overbilling, a complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities.  Once the complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

11. Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case of overbilling by the utility by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

12. Mr. Feldman has failed to satisfy his burden of proof in this proceeding to demonstrate that PGW in any way violated the Public Utility Code, a Commission Order or regulation or a Commission-approved tariff.  66 Pa.C.S. § 332(a).

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the formal complaint filed by Stephen J. Feldman against Philadelphia Gas Works at Docket Number C-2015-2497230 dated August 4, 2015 is hereby dismissed.

1. That the late-filed Exhibits of Philadelphia Gas Works filed on January 26, 2016, identified as PGW Exhibits Number 8, 9 and 10, are hereby admitted into the record and Philadelphia Gas Works is directed to provide two copies of the exhibits to the Commission’s Secretary’s Bureau for inclusion in the official record of this proceeding.

1. That this matter be marked closed.


Date:	April 12, 2016			/s/			
		Joel H. Cheskis
		Administrative Law Judge
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