BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Marlene Broman					:
							:
	v.						:		C-2015-2485454
							:
West Penn Power Company				:



INTERIM ORDER  
EXTENDING  BRIEFING SCHEDULE 


		On May 22, 2015, Marlene Broman (Complainant or Ms. Broman) filed a formal complaint against West Penn Power Company (Company or Respondent) which, among other things, averred that Respondent advised her that it was going to cut her privacy fence trees pursuant to FERC guidelines and Respondent’s Vegetation Management Program (VMP).  Complainant avers that she has spent thousands of dollars to grow and prune the trees as her personal privacy fence as provided for in her 1968 right-of-way agreement with Respondent.  Complainant objects to the proposed sky-to-ground cutting by Respondent.  Complainant avers that Respondent does not perform annual transmission line review and maintenance every five years, despite its claims.  Complainant further avers that she has paid a tree trimmer to cut her tree privacy fence in order to meet Respondent’s proposed safety and reliability requirements, and has asked for the reliability line statistics for the subject line, however, received no response.  Complainant requests that the Commission order the Company to refrain from its strong arm tactics to cut her ornamental trees pursuant to its sky-to-ground VMP.  

	Respondent filed an answer and new matter on June 22, 2015.  Respondent filed a motion for summary judgment on July 16, 2015.  Complainant did not file a reply to the new matter or respond to the motion for summary judgment.  An interim order denying the motion for summary judgment was entered on August 11, 2015.

	 On August 6, 2015, a hearing notice was issued scheduling the initial hearing in this proceeding on October 6, 2015 at 10:00 a.m.  A prehearing order was issued on July 8, 2015.

	The hearing convened as scheduled.  Complainant appeared and presented evidence on her behalf.  Brian C. Wauhop, Esquire appeared for Respondent and presented evidence on behalf of Respondent.

During the hearing, Complainant attempted to introduce various proposed exhibits into the record.  Complainant indicated that she had previously submitted two separate cover letters which included proposed exhibits, in July and September, prior to the hearing.  (Tr. 19-22, 162, 173).  Mr. Wauhop indicated that he received both sets of proposed exhibits.  The undersigned presiding officer advised the parties that I received an initial letter and proposed exhibits from Complainant which was undated and was received on July 31, 2015.  At the time of the hearing, the undersigned presiding officer had not received the second set of proposed exhibits from Complainant, and during the hearing, counsel for Respondent provided a copy of the documents to the undersigned presiding officer.  Complainant expressed her concern that the undersigned presiding officer did not have color copies of the exhibits.[footnoteRef:1]  Complainant’s witness also testified regarding FERC regulations (Tr. 118) and also attempted to introduce a pamphlet purportedly provided to Complainant from Respondent.  (Tr. 141-143).  During the hearing, Complainant did not have a copy of her cover letters and proposed exhibits available to her, but indicated that she wanted to submit as evidence the documents that she included with her July letter.  (Tr. 161-163).  During the hearing, Complainant indicated that she wanted to introduce into evidence various pictures, a new vegetation manual provided to her by Respondent and FERC regulations.  (Tr. 174-175).  The undersigned presiding officer advised the parties that Complainant would be permitted to submit late-filed exhibits in this matter upon conclusion of the hearing.  (Tr. 175-179).   [1:  	On October 6, 2015, upon conclusion of the hearing, the undersigned presiding officer received an undated letter from Complainant which included proposed exhibits marked as “View A”, “View B”, “View C” and “View D”.] 


During the hearing, a recess was taken in order to permit the parties to reach a resolution to their dispute regarding proposed exhibits being offered into evidence by Complainant.  The parties agreed that the documents submitted by Complainant and received by the undersigned presiding officer on July 31, 2015 would be admitted into the record.  (Tr. 179-180).   As the exhibits were being marked for identification, the undersigned presiding officer indicated that the seven photographs would be marked as Exhibits A, B, C, D, E, F, G and H.  Attorney Wauhop indicated that he had the group of pictures identified as Exhibits A through D, however he was not provided with one of the pictures being marked as Exhibits E, F, G and H.  (Tr. 180-182).  Complainant did not have her copies available to her at the time of the hearing.  (Tr. 181-182).  Complainant agreed to resubmit the proposed exhibits.  (Tr. 183-184).  In addition, the parties stipulated to the introduction of the new brochure of Respondent entitled “maintaining a safe and reliable transmission system” as Complainant Exhibit J.  (Tr. 185-186).

Complainant Exhibits A, B, C, D, and J were admitted into evidence.  Respondent Exhibits 1, 2, 7, 8 and 9 were admitted as well as ALJ Exhibits 1 and 2.  In addition, at the hearing, Respondent requested that briefs be permitted in this proceeding.

On October 9, 2015, Complainant submitted correspondence to the undersigned presiding officer along with her proposed late-filed exhibits.  Proposed Exhibit X is an eight-page document which appears to be documentation from the internet regarding FERC regulations relating to tree trimming.  Proposed Exhibit Y consists of six photographs and have been remarked for identification purposes, by the undersigned presiding officer, as Complainant Exhibit Y-1 through Y-6 respectively.  Complainant did not submit the photograph that was provided to the undersigned presiding officer along with her letter received on July 31, 2015, but which Mr. Wauhop did not have at the time of the hearing.   

On October 23, 2015, Respondent filed a Motion to Exclude Supplemental Exhibits.  Respondent objected to the exhibits proposed in the correspondence from Complainant dated October 9, 2015, as they did not “match her Initial Set of exhibits, and fail to indicate the additional page she was supposed to provide.”  

As the documents submitted by Complainant along with her correspondence dated October 9, 2015 did not include all of the photographs identified at the hearing, and the purported FERC documents were not properly authenticated nor established as relevant to this proceeding, pursuant to the order entered on December 31, 2015, the Motion to Exclude Supplemental Exhibits filed on October 23, 2015 was granted and the proposed exhibits marked as Complainant Exhibits X and Y were not admitted into evidence. 

                        On December 31, 2015, an interim order was entered and provided that the letter from Complainant received on July 31, 2015 and Complainant’s request to admit the attached Complainant’s proposed Exhibits E, F, G and H into evidence, would be considered as a request by Complainant for the admission of late-filed exhibits.  It was also ordered that any objections to the late-filed Exhibits E, F, G and H, attached to the order, must be filed with the Commission’s Secretary, and copied to the undersigned presiding officer and the opposing party, within 14 days of the date of this order.   

		No objection to the late-filed Exhibits E, F, G and H, attached to the order entered on December 31, 2015 were provided to the undersigned presiding officer.  Accordingly, on February 29, 2016, an interim order was entered admitting Complainant’s proposed Exhibits E, F, G and H into the record.  The undersigned presiding officer agrees with Respondent that the filing of briefs in this proceeding is appropriate.  

		On April 27, 2016, an interim order was entered which provided that on or before May 13, 2016, the parties shall file briefs in support of their respective positions in this proceeding.  On May 11, 2016, the undersigned presiding officer received a letter from Complainant requesting an extension to file a brief in this matter.  On May 13, 2016, counsel for Respondent provided the undersigned presiding officer with an email indicating that Respondent did not object to Complainant’s request and asked that any extension be applicable to both parties. 


THEREFORE,

IT IS ORDERED:

That on or before June 17, 2016, either party MAY file briefs in support of their respective positions in this proceeding, and provide a copy of the same to the opposing party or counsel, if represented, and to the undersigned presiding officer.  All briefs filed in this proceeding shall be submitted to the undersigned presiding officer in written and electronic form.  The electronic form of the briefs shall be submitted to the undersigned presiding officer in WORD format.  In addition, all briefs filed in this proceeding shall include proposed findings of fact with specific references to the line and page number of the transcript to support each such proposed finding, proposed conclusions of law with the legal citation of the authority to support each such proposal, and proposed ordering paragraphs.  Any argument or discussion shall include the specific legal authority and citations thereto to support such argument or discussion.  

In addition, the parties shall comply in all other respects with the interim order entered on April 27, 2016.

                         

[bookmark: _GoBack]Date:  May 16, 2016                                                      	 _____________________________
								Jeffrey A. Watson
								Administrative Law Judge
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