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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Ivan Yotov (Complainant or Dr. Yotov) filed on November 24, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Joel H. Cheskis issued on November 13, 2015, in the above-captioned proceeding.  Replies to Exceptions were filed by Duquesne Light Company (Duquesne or the Company) on December 1, 2015. [footnoteRef:2]  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order. [2: 	On November 25, 2015, the Commission’s Secretary issued a Secretarial Letter to the Parties, stating that the Complainant’s timely-filed Exceptions did not contain a certificate of service or other indication that the Complainant served the Respondent with the Exceptions.  Thus, the Secretary’s Bureau enclosed a copy of the Exceptions and notified the Respondent that any Replies to Exceptions would be due by December 14, 2015.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On April 28, 2015, the Complainant filed a Formal Complaint (Complaint) against Duquesne in which he alleged that Duquesne refused to remove a hazardous tree next to the Company’s electric lines near his house.[footnoteRef:3]  For relief, the Complainant requested that the Commission direct Duquesne to remove the tree.  Complaint at 2-3. [3: 	Attached to the Complainant were several documents in support of the Complainant’s argument, including pictures and various exchanges of correspondence with the Company.   I.D. at 1-2.] 


On May 18, 2015, Duquesne filed an Answer to the Complaint (Answer).  In its Answer, Duquesne denied that the tree in the Complainant’s backyard posed any reliability or safety problems.  Duquesne averred that its vegetation management personnel visited the Complainant’s property and determined that there was no reliability or safety concern or threat to the Company’s facilities with the tree.  In addition, Duquesne stated that because the tree is on the Complainant’s property, the Company is not responsible for its removal.  Answer at 1-2.

On July 29, 2015, a telephonic hearing was convened as scheduled.  The Complainant appeared pro se and presented one exhibit that was admitted into the record.  Duquesne was represented by counsel, who presented the testimony of two witnesses and offered five exhibits which were admitted into the record.  The record in this case contains a fifty-five page transcript and six exhibits.  The record was closed on August 20, 2015.

In his Initial Decision, issued on November 13, 2015, the ALJ dismissed the Complaint for failure of the Complainant to satisfy his burden of demonstrating that Duquesne violated the Public Utility Code (Code), a Commission Order or Regulation, or Duquesne’s tariff by refusing to remove the tree from the Complainant’s private property where no service interruption or danger to Duquesne’s facilities or the public exists.  I.D. at 14.  As noted, supra, the Complainant filed Exceptions on November 24, 2015.  Duquesne filed Replies to Exceptions on December 1, 2015.

On April 15, 2016, the Complainant filed a letter entitled “Update on case C-2015-2479258, Ivan Yotov v. Duquesne Light Company” (April 2016 Letter), which contained additional information and photographs.  On the same date, Duquesne filed a letter in response to the Complainant’s April 2016 Letter.[footnoteRef:4] [4: 		Because the Complainant’s April 2016 Letter was submitted well after the close of the record in this proceeding, we will not consider it herein.  See, 52 Pa. Code § 5.431.  It is axiomatic that this Commission must base its decisions on the evidence in the record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact or conclusion of law.  Even if we were to consider the April 2016 Letter, it would not likely change our disposition regarding the responsibilities of the Parties in this case.] 


Background

The Complainant resides at 144 Woodshire Road, Pittsburgh, Pennsylvania (Service Address).  The Complainant averred that he has a large oak tree in his backyard that is located very close to Duquesne’s high voltage line.  According to the Complainant, the tree needs to be removed because it is not in good condition as a portion of the tree is decaying.  Tr. at 7.  The Complainant stated that in February 2015, his wife contacted Duquesne regarding the tree but was told it is the Complainant’s responsibility to remove the tree because the tree is located on his property.  The Complainant averred that following the conversation with Duquesne, he hired an International Society of Arboriculture (ISA) certified arborist, Mr. Walter Jarosh (Mr. Jarosh), to inspect the tree.  According to the Complainant, Mr. Jarosh confirmed that the tree poses a danger to Duquesne’s facilities and should be removed.  Tr. at 7-8.  The Complainant further asserted that per Mr. Jarosh, the current condition of the tree can be attributed to Duquesne’s trimming activities on the tree and so Duquesne should be held responsible for taking care of the tree.  According to the Complainant, the trunk of the tree is approximately twelve to fifteen inches from Duquesne’s distribution lines, and the arborist advised him that this distance is also a safety violation.  Tr. at 13.  The Complainant also indicated that the tree has three branches, one of which hangs directly over Duquesne’s distribution lines.  According to the Complainant, Duquesne offered to cut the branch hanging over its distribution lines but refused to remove the entire tree.  However, the Complainant wants Duquesne to remove the entire tree because it is a threat to his property and Duquesne’s facilities.  Tr. at 14.

	Duquesne, on the other hand, indicated that pursuant to a call made by the Complainant’s wife regarding this matter, Mr. James Barry (Mr. Barry) and Mr. Bruce Woods (Mr. Woods) visited the Service Address twice to inspect the tree and found no issues with the tree.[footnoteRef:5]  Tr. at 19, 22-23 and 25; Duquesne Exhs. 1 and 2.  According to Duquesne, it maintains and performs routine vegetation maintenance cycles every four to five years on its distribution facilities across its service territory consistent with its vegetation management standards approved by the Commission.  Tr. at 26-28 and 31; Duquesne Exh. 4.  Duquesne contended that the tree in question was maintained in the Company’s last maintenance cycle in 2013.[footnoteRef:6]   Duquesne averred that the tree poses no threat and is not a hazard to its distribution facilities.[footnoteRef:7]  Id.  Furthermore, Duquesne maintained that the branch of the tree hanging over its distribution facilities is healthy and does not pose a threat to its facilities.  Tr. at 29-30.  Duquesne averred that it decides whether or not to remove or trim a tree by considering, among other things, the health, overall growth, and age of the tree.[footnoteRef:8]  Tr. at 27.  Duquesne asserted that the tree in question is a mature oak tree with minimal growth compared to younger trees.  Tr. at 7 and 31.  Duquesne asserted that while the tree is not a hazard to its facilities, if the Complainant wants it removed, the Company will, as a courtesy, help remove the overhanging branch of the tree at no expense to the Complainant.  Tr. at 32-33.  Duquesne averred that this offer is based on the fact that the branch of the tree hanging over its facilities will be the most difficult to remove since it is hanging over the Company’s energized lines.  Tr. at 28, 31, 33 and 41. [5: 	Mr. Barry and Mr. Woods are both ISA certified arborists.  Mr. Barry, who is also a supervisor of Duquesne’s vegetation management department, holds a Bachelor of Science in Forest Science and is an ISA certified arborist with a utility specialist certification.  Mr. Woods, who is also in Duquesne’s vegetation management department, is also ISA certified.  Tr. at 18-19 and 23; Duquesne Exh. 2.]  [6: 	According to Duquesne, as part of its inspection and maintenance plan, it trims the trees near its electrical lines to a sufficient distance such that the normal expected growth of each tree over the next four to five years would not threaten its facilities.  Tr. at 27.]  [7:  	Duquesne’s distribution facilities include a 4,000 volts primary line and two secondary lines that are energized to 280 volts.  Tr. at 28; Duquesne Exh. 7.]  [8: 	Duquesne averred that during its inspection cycles, it, among other things, removes all or part of a tree if the tree is deemed to pose a threat to the Company’s facilities based on the health, overall growth, and the age of the tree.  Duquesne indicated that no such concerns were present during the 2013 inspection of the tree in question.  Tr. at 18-19 and 26-27.  ] 


Discussion

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Duquesne is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’ evidence must be more convincing, by even the smallest amount, than that presented by Duquesne.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa P.U.C. 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to Duquesne.  If the evidence presented by Duquesne is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now have to provide some additional evidence to rebut that of Duquesne.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ’s Initial Decision

		ALJ Cheskis made thirty-one Findings of Fact and reached fifteen Conclusions of Law.  I.D. at 2-6, 11-14.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In his analysis, the ALJ compared this case to Lauth.[footnoteRef:9]  The ALJ explained that in Lauth, a tree on the complainant’s property fell onto a telephone pole that was also located on the complainant’s property.  The pole to which the telephone line was attached also contained electric wires and a transformer.  According to the ALJ, similar to this case, in Lauth there was no service interruption and the telephone company in that case advised the complainant that as the homeowner, he was responsible for removing or trimming the tree.  The ALJ, however, pointed out that in Lauth, the complainant relied only upon language in a right-of-way agreement which gave both the telephone company and the electric distribution company (EDC) the right to trim or remove trees as necessary to clear the wires and other facilities.  The ALJ indicated that in the Initial Decision issued in Lauth, the presiding officer stated: “Bell [Telephone Company] is required to provide adequate and safe telephone service.  It is not required to trim or remove vegetation that may come into contact with its facilities if such contact does not interrupt telephone service ….  Bell’s policy of only trimming trees on private property when such vegetation presents a safety problem or causes service interruption is a reasonable policy.”  I.D. at 9. [9: 	Lauth v. Bell-Atlantic Pa, Inc., Docket No. C-00992926 (Final Order entered on October 10, 2000) (Lauth).   ] 


In the instant proceeding, the ALJ found that the exhibit which the Complainant relied on for his argument includes hearsay that was objected to by Duquesne’s counsel during the hearing.  The ALJ noted that even when he considered the statements in the Complainant’s exhibit, there was still not enough evidence to demonstrate that Duquesne is obligated to remove the tree because both Duquesne and the Complainant testified that the tree is located on the Complainant’s property.  Id. at 9.  Further, the ALJ explained that while both Parties agree the trunk of the tree is approximately twelve to fifteen inches from Duquesne’s electric line, the Complainant did testify that the branch that hangs over the electric line is healthy and not decayed.  In addition, the ALJ noted that based on several photographs of the tree presented as evidence in this case, the tree does not pose any threat or danger to Duquesne’s facilities or the public.  Id. at 9-10, citing Tr. at 15; Complainant Exh.1; Duquesne Exh. 1.

		Additionally, the ALJ noted that Duquesne’s certified arborists have inspected the tree on multiple occasions and have found that the tree poses no danger to either Duquesne’s facilities or the public.  I.D. at 10, citing Tr. at 19 and 45-46.  According to the ALJ, Duquesne testified that the Company decides whether to remove or trim a tree based on the health, the overall growth and the age of the tree.  Duquesne’s certified arborist testified that the tree in question is healthy and grows straight and tall, posing no threat to Duquesne’s facilities.  I.D. at 10, citing Tr. at 26, 28, 30-31 and 42.  Duquesne also testified that the branch of the tree the Complainant claims is decaying is leaning away from Duquesne’s facilities and would not come in contact with the facilities even if it fell.  I.D. at 10, citing Tr. at 26, 28-30, 38; Duquesne Exh. 1.  Based on the foregoing, the ALJ found that the testimonies of Duquesne’s witnesses rebutted the evidence presented by the Complainant.   I.D. at 9.  

		Furthermore, the ALJ explained that although Duquesne can be required to trim or remove a tree if there is a threat to Duquesne’s facilities or the public, unlike the utilities in Lauth, there is no standing agreement in this case that required Duquesne to trim or remove trees on the Complainant’s private property.  The ALJ also noted that although the Commission requires EDCs to have vegetation management plans that delineate the utilities’ maintenance cycles to help ensure reliability, Duquesne cannot be held responsible for trimming or removing every tree throughout its service territory unless such an action is consistent with the Company’s maintenance cycle.  Specifically, the ALJ pointed out that nothing in the record demonstrates that Duquesne acted contrary to its Commission-approved vegetation management plan and maintenance cycle by refusing to remove the tree from the Complainant’s private property.  Id. at 10-11.

		The ALJ continued that, as in Lauth, supra, Duquesne’s vegetation management plan requires the Company to remove or trim trees if they pose a threat to its facilities or the public.  According to the ALJ, in this case, the Complainant did not demonstrate that such circumstances existed.  The ALJ opined that it would be an unnecessary burden and expense to Duquesne and other EDCs if they were required to remove or trim trees where there is no interruption in service and no threat to the utilities facilities or the public.  Additionally, the ALJ opined that Duquesne is under no obligation to remove a tree on private property where no service interruption or danger to Duquesne’s facilities or the public exists.  Id.  For these reasons, the ALJ concluded that the Complainant failed to carry his burden of proof that the tree must be removed to prevent an interruption in service or that the tree presents a danger to Duquesne’s facilities or the public.  Id. at 10. 

Exceptions and Replies

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In his Exceptions, the Complainant disagrees with the ALJ’s conclusion that the Complainant failed to prove that Duquesne violated the Code, a Commission Order or Regulation or a Commission-approved Company tariff by refusing to remove the tree from the Complainant’s private property.  The Complainant reiterates his argument that the tree poses a threat and is a danger to both Duquesne’s facilities and the public.  Exc. at 1-6.  

The Complainant avers that the ALJ erred by relying on Duquesne’s testimony in reaching a conclusion with no consideration of the testimony and evidence put forth by the Complainant.  The Complainant believes the ALJ’s conclusion is essentially based on Duquesne’s testimony, which states that “the tree Dr. Yotov would like removed from his property is healthy and grows tall,” and “the tree Dr. Yotov would like Duquesne to remove from his property is not a hazard to Duquesne’s facilities.” Exc. at 1-2.  The Complainant disagrees with the ALJ’s conclusion because it appears to be based on the fact that Duquesne testified that the branch of the tree hanging over its distribution line is not decaying.  Id. at 4-5.  The Complainant contends that no one has inspected that branch of the tree closely to ascertain that it is not decaying.  Moreover, the Complainant asserts that the decaying branch is in danger of falling on Duquesne’s electric lines and is a clear danger to the Company’s facilities and the public.  The Complainant further avers that the tree is Duquesne’s responsibility since a branch is hanging right over Duquesne’s electric distribution lines.  Id. at 5.  

The Complainant emphasizes his concern on the likelihood of the tree branch falling on Duquesne’s distribution line by quoting a section of an email Mr. Jarosh sent to Duquesne on April 9, 2015, which states:

It has been my experience that the tree limbs above the distribution cable will fail (sic) once the decay exceeds the structural capability of the wood and gravity brings that large portion of the tree down on the line.

Id., citing Complainant Exh.1.

		For all of the above reasons, the Complainant requests that we reconsider the ALJ’s Initial Decision.

In its Replies to Exceptions, Duquesne retorts that the Complainant’s statements which are based on emails and photographs from Mr. Jarosh are considered uncorroborated hearsay and are insufficient to justify a reversal of the ALJ’s Initial Decision.  R. Exc. at 6.  Duquesne asserts that although the ALJ overruled the Company’s objection to the Complainant’s evidence during the hearing, the ALJ clearly explained to the Complainant that the statements from Mr. Jarosh presented as evidence by the Complainant constituted hearsay because “it’s an out-of-court statement that’s being offered to [prove] the truth of the matter asserted.”[footnoteRef:10]  Id., citing Tr. at 8-10, 11, 13 and 15-16.  Further, Duquesne avers that the ALJ also explained to the Complainant that “he was going to have a difficult time relying on much of Mr. Jarosh’s testimony that you provided in pre-served exhibits because of the fact that it’s hearsay… .”  R. Exc. at 6, citing Tr. at 9. [10: 	Duquesne notes that the Complainant’s argument is mostly a mere copy and paste of Mr. Jarosh’s emails which are considered hearsay statements.  R. Exc. at 6, citing Exc. at 2 and 5.    ] 


Duquesne also submits that although the Complainant relies on Mr. Jarosh’s statements that the tree is unsafe and must be removed, these statements were not only uncorroborated in the record but were also countered by Duquesne’s witnesses who are both certified arborists.  Id. at 7.  Duquesne avers that the tree in question is on the Complainant’s private property and that it is a mature oak tree that is healthy, grows straight and does not threaten Duquesne’s facilities.  In addition, Duquesne notes that the branch of the tree hanging over its distribution lines is healthy and is not in danger of falling.  According to Duquesne, the branch of the tree the Complainant claims is decaying does not sit above its distribution lines, nor does it lean in the direction of the Company’s distribution lines.  Duquesne asserts that even if the branch in question falls, it will not fall towards its facilities and even if it falls towards its facilities, the lines will be protected by the healthy branch above them.  R. Exc. at 7-8, citing Tr. at 15, 23-24, 29, 30-31.

Additionally, Duquesne avers that, consistent with Lauth, it is not the Company’s responsibility to remove a tree on a private property, especially, when the tree does not pose a threat to the public or to Duquesne’s facilities.  Further, Duquesne contends that it acted reasonably in responding to the Complainant’s concerns regarding the tree by promptly sending out two of its certified arborists to inspect the tree on multiple occasions.  According to Duquesne, both investigators determined that the tree posed no threat to the public or Duquesne’s facilities.  For these reasons, Duquesne asserts that the Complainant failed to carry his burden of proof to demonstrate that the Company violated the Code.  Duquesne, therefore, requests that the Commission deny the Complainant’s Exceptions.  R. Exc. at 8-9, citing Tr. at 19, 22-24, 28, 29-31, 33 and 45-46.
	
Disposition

		Upon our consideration of the record in this proceeding, we will deny the Complainant’s Exceptions.   First of all, we disagree with the Complainant’s Exception that the ALJ relied on Duquesne’s testimony rather than the Complainant’s testimony in reaching a conclusion in this case.  Although the Complainant highlighted specific statements made by Duquesne’s witnesses during the hearing, which he believes forms the basis of the ALJ’s conclusion, we are not convinced by the Complainant’s argument.  In our view, the ALJ’s decision was well thought out and based on his consideration and analysis of the record evidence, and more specifically, on the testimonies or evidence from the two certified arborists who testified on behalf of the Company as well as the certified arborist who testified on behalf of the Complainant.  While we acknowledge that the core of the Complainant’s argument and evidence is based largely on photographs and the several email exchanges between Mr. Jarosh and Duquesne, we agree with the ALJ when he clearly informed the Complainant during the hearing that the Complainant’s evidence would be considered hearsay and did not carry sufficient weight to support the Complainant’s position.  The ALJ further noted that even when he considered the Complainant’s evidence, the evidence clearly did not demonstrate that Duquesne was obligated to remove the tree in question from the Complainant’s private property.  I.D. at 9.  As in Lauth, supra, the ALJ ruled that the Complainant failed to demonstrate that the tree must be removed to prevent an interruption in service or danger to Duquesne’s facilities or to the public.  We agree.

We also agree with the ALJ’s finding that even when the Complainant presented evidence that he believed was sufficient to satisfy his burden of proof in this case, the testimonies put forward by Duquesne rebutted the evidence presented by the Complainant.   I.D. at 9-10.  Consequently, because the evidence presented by Duquesne was of co‑equal value or “weight,” and the Complainant failed to provide additional evidence to rebut that of Duquesne, we are of the opinion that the Complainant failed to satisfy his burden of proof to demonstrate that Duquesne violated the Code, a Commission Order or Regulation, or a Commission-approved Company tariff by refusing to remove the tree from the Complainant’s private property where no service interruption or danger to Duquesne’s facilities or the public exists.  As such, the Complainant’s Exception on this matter is denied.

We also disagree with the Complainant’s Exception that Duquesne is responsible for removing the tree because a branch of the tree hanging over Duquesne’s facilities is in bad condition and there is a high probability that some or all of the tree’s branches may fall on Duquesne’s high voltage line.[footnoteRef:11]  Based on our review of the record evidence, both the Complainant and Duquesne testified that the tree is located on the Complainant’s private property.  Although the Complainant disagrees with the Company, Duquesne has insisted that the branch of the tree hanging over its facilities is healthy and poses no danger to its facilities or the public.  Duquesne also indicated that should the decaying branch fall, it will fall to the opposite side of the Company’s facilities because it leans in that direction, and that even if the decaying branch falls towards its facilities, the healthy branch above the Company’s electric lines would protect the lines.  R. Exc. at 7‑8. [11: 	The Complainant avers this constitutes a danger to both Duquesne’s facilities and the public and is also a violation of the Code.] 


It is clear from the evidence on record that the tree is on the Complainant’s private property and Duquesne is not obligated to remove the tree, especially since the tree does not pose a threat or danger to Duquesne’s facilities or the public.  The record also indicates that Duquesne offered to assist the Complainant by removing the branch of the tree hanging over its facilities at no cost to the Complainant should he decide to remove the tree.[footnoteRef:12]  Tr. at 33 and 41.  The record also shows that pursuant to the Complainant’s concerns regarding the tree, Duquesne promptly sent two of its certified arborists to inspect the tree on multiple occasions and they determined there was nothing wrong with the tree and that the tree posed no threat to the public or Duquesne’s facilities.  Tr. at 19 and 45-46.  We consider Duquesne’s prompt response to the Complainant’s concern regarding the tree to be adequate and reasonable service pursuant to Section 1501 of the Code, 66 Pa. C.S. § 1501.[footnoteRef:13]  For these reasons, we find that the Complainant failed to satisfy his burden of proof regarding his claim that Duquesne is responsible for the removal of the tree on his private property.   As such, this Exception is also denied. [12: 	Duquesne avers that it is willing to help the Complainant because the branch hanging over its facilities will be the most difficult to remove since it is hanging over lines that are energized.  Tr. at 28, 31, 33 and 41.]  [13: 	Section 1501 of the Code, 66 Pa. C.S. § 1501, states as follows:
§1501.  Character of service and facilities
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C.S. § 1501.] 


Lastly, the Complainant raised a new issue stating that the condition of the tree has worsened since the hearing.  In support of this argument, the Complainant submitted with his Exceptions, a recent photograph of the tree taken on November 20, 2015.  R. Exc. at 4.  This additional information concerning the current status of the tree was submitted by the Complainant after the close of the record and thus is considered extra-record evidence, which we will not consider in reaching a disposition on this matter pursuant to Section 5.431(b) of our Regulations, 52 Pa. Code § 5.431(b), because good cause has not been shown for such consideration.  Even if we were to consider this additional information, the Complainant has not presented sufficient evidence to support his claim that Duquesne is responsible for removing the tree on his private property.

In light of the above, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that dismissed the Complaint based on the Complainant’s failure to demonstrate that Duquesne violated the Code, a Commission Order or Regulation, or a Commission-approved Company tariff by refusing to remove a tree from the Complainant’s private property where no service interruption or danger to Duquesne’s facilities or the public exists.

Conclusion

Consistent with the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Cheskis, which denies the Complaint in its entirety; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Ivan Yotov, filed on November 24, 2015, to the Initial Decision of Administrative Law Judge Joel H. Cheskis are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Joel H. Cheskis, issued November 13, 2015, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Ivan Yotov on April 28, 2015, against Duquesne Light Company is dismissed in its entirety, consistent with this Opinion and Order.

4. That the record at Docket No. C-2015-2479258 be marked closed.

[image: ]BY THE COMMISSION,
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: May 19, 2016

ORDER ENTERED:  May 19, 2016
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