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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Thomas McCarey (Complainant or Mr. McCarey) on November 28, 2015, in response to the Initial Decision Sustaining Preliminary Objection and Dismissing Complaint (Initial Decision or I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued November 18, 2015.  PECO Energy Company (PECO, Respondent, or Company) filed Replies to Exceptions on December 14, 2015.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.    

History of the Proceeding

On September 8, 2015, Mr. McCarey filed a Formal Complaint (Complaint) against PECO, objecting to the Company’s attempts to install a smart meter at his residence.  In a letter attached to the Complaint, the Complainant stated that he revoked his consent to permit PECO to install a smart meter at this residence.  The Complainant averred that smart meters are unlawful surveillance devices and that smart meters cause cancer and other diseases by emitting harmful Electro Magnetic Field (EMF) radiation.       

	On October 7, 2015, the Respondent filed an Answer with New Matter.  In the Answer, the Respondent denied all material allegations of fact and conclusions of law in the Complaint.  PECO stated that it sent a ten day termination notice to the Complainant due to the Complainant’s refusal to permit access to install the smart meter.  Answer at 2.  PECO averred that, in accordance with Act 129 of 2008 (Act 129), it was required to install Advanced Metering Infrastructure (AMI) meters for all of its current Automated Meter Reading (AMR) customers by the end of 2014.  PECO also averred that, in order to comply with Act 129 and deployment plans filed with the Commission, it has the right to terminate a customer who fails to provide the Company with access to install the meter.  PECO asserted that the Complaint should be dismissed as a matter of law.  Answer at 3.    
   
Also, on October 7, 2015, the Respondent filed Preliminary Objections.  In the Preliminary Objections, the Respondent contended that the Complaint was legally insufficient pursuant to 52 Pa. Code § 5.101(a)(4).  The Respondent averred that the allegations raised in the instant Complaint were previously raised by the Complainant in a prior Complaint at Docket No. C-2013-2354862, which was dismissed by the Commission.  Preliminary Objections at 4.  Accordingly, the Respondent asserted that  the current Complaint is barred by the doctrine of res judicata and should, therefore, be dismissed.  Id. at 6-7.    

On October 14, 2015, the Complainant filed a letter/response, stating that the Commission has misinterpreted Act 129 in determining that the installation of smart meters was mandatory.    

In an Initial Decision, issued November 18, 2016, ALJ Salapa granted the Preliminary Objections[footnoteRef:1] and dismissed the Complaint with prejudice.  [1: 	 	Based on prior Commission decisions, the ALJ properly treated PECO’s Preliminary Objections as a motion for judgment on the pleadings and considered the issue of the previously litigated Complaint, at Docket No. C-2013-2354862, in order to secure a just, speedy, and inexpensive determination of this proceeding, consistent with 52 Pa. Code § 1.2(a).  See I.D. at 6.  Accordingly, we will refer to PECO’s Preliminary Objections as a Motion for Judgment on the Pleadings in this Opinion and Order.  ] 


Background 

		Prior to filing the Complaint in this proceeding, Mr. McCarey filed a Formal Complaint against PECO on February 11, 2013, at Docket No. C-2013-2354862 (2013 Complaint).  In that case, Mr. McCarey objected to the installation of a smart meter on his property, largely on the basis that smart meters are an invasion of privacy and are unsafe, particularly due to exposure to EMF radiation from the smart meter.  An attachment to the Complaint included significant detail regarding twenty-five separate reasons why the Complainant argued that smart meters are bad and why he did not want one on his property.  In that case, the Commission granted Preliminary Objections filed by PECO on legal insufficiency grounds and dismissed the Complaint with prejudice.  The Commission concluded that neither the Code, Act 129, or the Commission’s Orders on smart meter deployment provided for the Complainant to opt out or refuse permission to PECO to update its meters in accordance with Act 129.   Thomas A. McCarey and Margery H. McCarey v. PECO Energy Company, Docket No. C-2013-2354862 (Order entered September 26, 2013).    

Discussion

Legal Standards

This case is before us on a Motion for Judgment on the Pleadings.  Motions for summary judgment and judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 318 Pa. Super. 225, 231, 464 A.2d 1313, 1316 (1983).  In this proceeding, PECO bears the burden of demonstrating clearly that there is no genuine issue of material fact.  

PECO has specifically asserted that the Complaint should be dismissed based on the doctrine of res judicata.  The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met:  “(1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.”  Id. at 232, 1316-17.  

In the Initial Decision, ALJ Salapa made eight Findings of Fact and reached nine Conclusions of Law.  I.D. at 4, 11-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The ALJ’s Initial Decision

		In the Initial Decision, ALJ Salapa dismissed the Complaint because Mr. McCarey previously filed the 2013 Complaint raising the same issues as the instant Complaint, and the Commission issued an Opinion and Order denying the Complainant’s request for relief in that prior case.  The ALJ determined that the Complaint was barred by res judicata.  The ALJ found that the issues in the instant proceeding and the 2013 Complaint proceeding were identical, because, in both proceedings, the Complainant was seeking to opt out of having a smart meter installed at this residence.  The ALJ also found that the causes of action in both cases were identical, since both were complaints before the Commission involving installation of a smart meter at the same service address.  Likewise, the ALJ concluded that the Parties and the quality and capacity of the Parties suing or sued were identical.  I.D. at 9.  The ALJ stated that the Commission’s Opinion and Order at Docket No. C-2013-2354862, which dismissed the complaint with prejudice, was not subject to a challenge in a future proceeding.  Id. at 9-10 (citing Sebrell v. Philadelphia Police Dep’t, 159 F. App’x 371 (3rd Cir. Dec. 13, 2005)).  



Exceptions and Replies

In his Exceptions, the Complainant states that the ALJ’s decision to dismiss his Complaint with prejudice is unconstitutional because he should be able to keep his analog meter without facing termination of service.  Exc. at 1.  The Complainant cites to various cases in support of his argument that it is unconstitutional to force a customer to accept smart meter installation.  Id. at 1, 2, and 3.  Similar to the assertions he made in his Complaint, the Complainant argues that smart meters are unlawful surveillance devices that are an invasion of privacy and that smart meters are unsafe because they cause cancer and other diseases by emitting harmful EMF radiation.  Id. at 2 -8.  The Complainant requests that the Commission re-evaluate its Orders on smart meter implementation and Act 129 and provide an exemption for affected or concerned customers who wish to opt out of smart meter installation.  Id. at 9.            
          
		In its Replies to Exceptions, PECO avers that the Initial Decision dismissing the Complaint on res judicata grounds should be sustained, because the Complainant’s Exceptions show that he is attempting to re-litigate the issues he raised in the 2013 Complaint.  R. Exc. at 2.  PECO contends that the Complainant is raising arguments in his Exceptions that are similar to the arguments he raised in the 2013 Complaint and in the instant Complaint, including arguments that smart meters are surveillance devices and that PECO has no constitutional right to install them in his home.  Id. at 2-3.  Additionally, PECO argues that the issues relating to smart meter refusal and PECO’s ability to terminate the Complainant’s service for such refusal have been properly dismissed as a matter of law in both proceedings.  PECO asserts that it is required to install the smart meter under Act 129, and the Act does not permit the Complainant to opt out of smart meter installation.  Id. at 3.   


                
Disposition

We agree with the ALJ that the Complaint in this case should be dismissed on res judicata grounds.  The issues raised by the Complainant in this case and the 2013 Complaint case are identical.  In each case, the Complainant objects to PECO installing a smart meter at his residence on the basis that smart meters are unlawful surveillance devices and that smart meters cause cancer and other diseases by emitting harmful EMF radiation.  The remaining requirements for res judicata have also been satisfied:  there is an identity of causes of action, an identity of persons and parties to the action, and an identity of the quality or capacity of the parties suing or sued.  In both cases, Mr. McCarey filed a Complaint against PECO before this Commission objecting to PECO’s attempts to install a smart meter at his residence.  Consistent with the ALJ’s conclusion, because the 2013 Complaint was dismissed with prejudice, the dismissal of the 2013 Complaint may be considered an adjudication on the merits.  See Sebrell, 159 F. App’x at 373-374.  We agree with the ALJ that the pleadings in this case show that there is no genuine issue as to a material fact and the Respondent is entitled to judgment as a matter of law.  Accordingly, the Motion for Judgment on the Pleadings is granted because the Complaint in this case is barred by res judicata.  

		While we are dismissing the Complaint in this case, we recognize that the Complainant is appearing pro se and that we are generally more accommodating to legal insufficiencies in pro se complaints and would not generally dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  See, e.g., Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock).  Such accommodation, however, must be within the bounds of due process.  See MacLuckie v. Palmco Energy, LLC, Docket No. C-2014-2402558 (Order entered December 4, 2014).  There are some cases, such as this case, nevertheless, where a hearing would not alter the inevitable conclusion that this Commission cannot 
provide the Complainant the relief requested.[footnoteRef:2]  See Floyd v. Verizon Pennsylvania LLC, Docket No. C-2012-2333157 (Order entered April 4, 2013).  For these reasons, we find Carlock distinguishable from the case now before us and agree with the ALJ’s dismissal.  [2: 	 	Complaints alleging facts similar to those in the instant proceeding have been dismissed on Preliminary Objections for legal insufficiency, because the complainants failed to present a claim to which they could personally testify that would implicate a potential violation of the Code or the Commission’s Regulations or Orders.  See Alexander Solowij v. PECO Energy Company, Docket No. F-2015-2491428 (Order entered April 7, 2016); Antonio Romeo v. PECO Energy Company, Docket No. C-2015-2479260 (Order entered March 3, 2016). ] 


Conclusion

In light of the above discussion, we shall (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; and (3) dismiss the Complaint with prejudice, all consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Thomas McCarey on November 28, 2015, are denied.  

2.	That the Initial Decision Sustaining Preliminary Objection and Dismissing Complaint of Administrative Law Judge David A. Salapa, issued November 18, 2015, is adopted, consistent with this Opinion and Order.  

		3.	That the Formal Complaint filed by Thomas McCarey, at Docket No. C-2015-2503724, against PECO Energy Company is dismissed with prejudice.  

		

[bookmark: _GoBack][image: ]		4.	That the proceeding at Docket No. C-2015-2503724 is marked closed.
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary
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