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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Colleen Van Baak					:
							:
	v.						:		C-2015-2476567
							:
PECO Energy Company 				:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The undersigned granted the Respondent’s Motion to Dismiss the complaint with prejudice because the Complainant failed to appear and prosecute the case.

HISTORY OF THE PROCEEDING

		On April 7, 2015, Colleen Van Baak (“Van Baak” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”).  The Complainant alleged the following: 1) that the Respondent was threatening to shut off her service; 2) that there were incorrect charges on her bills; and 3) that she is having a reliability, safety, or quality problem with her service.  Ms. Van Baak requested that the Commission fine the Respondent because it has not fixed her home after it was damaged by the power surge.  

		On April 30, 2015, the Respondent filed an answer.  The Respondent stated that PECO’s contractor, Grid One, installed an AMI meter at the service address on January 4, 2013.  The Respondent averred that the Complainant called the Respondent on January 4, 2013, to complain that her computer was not working and that there had been a flash at her property.  The contractor’s supervisor came to the property and verified that the meter was installed properly.  On January 7, 2013, the Complainant called the Respondent to complain that her other appliances were not working.  On January 8, 2013, the Complainant filed an informal complaint with the Bureau of Consumer Services at case number 003055641.  The Respondent denied that the Complainant experienced power outages after the AMI meter was installed on January 4, 2013.  The Bureau of Consumer Services dismissed the complaint on April 15, 2013.  In September 2013, the Complainant disputed her bills from January 2013 to August 2013.  The account was adjusted and the Complainant had a $234.02 credit on August 9, 2013.  When the Complainant disputed her December 2013 through April 2014 bills, the Respondent’s technician did an appliance analysis and verified that the meter was accurate.  On May 22, 2014, the Complainant filed another informal complaint with the Bureau of Consumer Services at case number 003242261.  The Respondent sent technicians out to conduct high bill investigations.  The Bureau of Consumer Services dismissed the complaint on December 12, 2014.  On April 2, 2015, the Complainant filed another informal complaint with the Bureau of Consumer Services at case number 003330057 stating that her service was terminated without notice.  The Bureau of Consumer Services dismissed the complaint on April 9, 2015.  At the time the answer was filed, the Complainant’s balance was $3,223.11.  

By Call-In Telephone Hearing Notice dated June 24, 2015, an Initial Call-In Telephonic Hearing was scheduled in this proceeding for August 21, 2015, at 10:00 a.m., to be conducted by Administrative Law Judge (“ALJ”) Dunderdale.  On July 1, 2015, ALJ Dunderdale issued a Prehearing Order reminding the parties of the date and time of the telephonic hearing.  

On July 29, 2015, the Respondent filed the Motion Requesting an In-Person Hearing because “the hearing will involve multiple complex exhibits and witnesses.”  It was noted that PECO intended to present the testimony of a meter engineer, a voltage engineer, a high bill field technician and an AMI installation technician in addition to presenting exhibits with data in the form of voltage graphs.  PECO averred the change in venue would not prejudice Ms. Van Baak because her residence was only thirty-seven minutes from Philadelphia.  

However, on August 5, 2015, Ms. Van Baak indicated by telephone to ALJ Dunderdale’s staff that she had no way of getting to Philadelphia from her residence in Yardley, Bucks County, Pennsylvania.  

On August 10, 2015, ALJ Dunderdale issued the First Interim Order, which denied the Respondent’s request for an in-person hearing and a change of location.

On August 11, 2015, the Respondent filed a Motion for a Continuance.  PECO indicated that one of its witnesses was not available on August 21, 2015, to participate in the telephonic hearing due to a previously scheduled vacation.  The Respondent indicated that the Complainant did not oppose the request.

On August 14, 2015, ALJ Dunderdale issued the Second Interim Order, which granted the Respondent’s Motion for a Continuance.  By Hearing Cancellation/Reschedule Notice dated August 17, 2015, the Initial Call-In Telephonic Hearing was rescheduled to October 16, 2015, at 10:00 a.m.  

		ALJ Dunderdale convened the parties at 10:10 a.m. on October 16, 2015.  The Complainant appeared pro se.  Shawane Lee, Esquire, represented the Respondent.  The following witnesses were present for the Respondent:  Richard Gambrill, meter maintenance technician; Michael Begley, regulatory assessor; Joseph McManus, DSO foreman; Patrick Birbaum, trouble man; Dennis Fitti, senior meter engineer; Margaret O’Donnell, high bill field technician; Timothy Fisher, high bill field technician; and Aaron Saunders, high bill field technician.  During the twenty-five minute prehearing discussion/settlement negotiation, the parties were unable to resolve any issues or agree on dates (Tr. 12, 13-Oct 2015 transcript).  When the hearing reconvened at 10:45 a.m., the Complainant made an oral motion to have an initial in-person hearing in Philadelphia since PECO had eight witnesses and the anticipated testimony was complex.  PECO did not object to Complainant’s request.

On October 28, 2015, ALJ Dunderdale issued the Third Interim Order, which granted the Complainant’s Request for an in person hearing.  By Hearing Cancellation/Reschedule/ Judge Change Notice dated October 29, 2015, the Initial In-Person Hearing was rescheduled to January 19, 2016, at 10:00 a.m. in the Philadelphia Office and reassigned to Administrative Law Judge Cynthia Williams Fordham. 

On December 1, 2015, the undersigned sent the parties a prehearing order explaining the procedure for the proceeding.  The date, time and location of the hearing were included in the prehearing order.

		On December 22, 2015, Ms. Amarante-Craig, Esquire[footnoteRef:1], requested a continuance of the January 19, 2016 Commission hearing because the parties in the civil action agreed to seek a global resolution of the Complainant’s allegations during a March 8, 2016 mediation session.   [1:  	Ms. Amarante-Craig, Esquire, is the Complainant’s attorney in the civil matter relating to damages from the power surge.  The mediation session was scheduled in the civil matter.
] 


		On December 23, 2015, Ms. Lee objected to the Complainant’s continuance request.  First, Ms. Lee mentioned that the Respondent prepared for the October 16, 2015 hearing and rescheduled several of the witnesses from their regular duties so that they could participate in the hearing.  During that hearing, the Complainant requested an in person hearing in Philadelphia.  Ms. Lee also objected to continuing the case to see if the parties could settle the pending civil case.  Ms. Lee stated that she was not involved in the civil case.  Ms. Lee stated that due to the high bill disputes with the Respondent and the informal complaints with the Commission’s Bureau of Consumer Services, the Respondent has not been able to terminate the Complainant’s service although she has not paid a bill since May 2013.  It was noted that the Complainant’s balance was almost $5,000.00.  Ms. Lee argues that the civil case is a separate action that will not resolve the Complainant‘s high bill complaint. 

		On December 30, 2015, Ms. Amarante-Craig, responded to Ms. Lee’s correspondence.  She argued that the continuance serves the interests of judicial economy and justice since the global mediation could eliminate the need for hearings on the high bill dispute. 

		By Order dated January 6, 2016, the undersigned denied the continuance request 
(Tr. 10, 11[footnoteRef:2]).  It was noted that if the March 2016 mediation session addressed all of the Complainant’s issues, the Complainant could withdraw the formal complaint before the decision was issued to the parties.  It was also noted that the Complainant was not represented by counsel in the Commission proceeding.  The Complainant was informed that the case would be dismissed if she failed to participate in the hearing. [2:  	All transcript references that do not include the words “October 2015 transcript” refer to the January 21, 2016 transcript.
] 

 
		The time, date and location of the January 19, 2016 hearing were included in the Hearing Cancellation/Reschedule/Judge Change Notice and in the Prehearing Orders dated December 1, 2015 and January 6, 2016.

		On the morning of January 19, 2015, the undersigned saw an email from the Complainant stating that she would not attend the hearing and that she wanted to withdraw her complaint[footnoteRef:3].  This communication was not filed with the Secretary of the Commission.  The undersigned also saw Ms. Lee’s letter objecting to the withdrawal and requesting that the hearing be held as scheduled (Tr. 11, 15).  [3:  	The email was sent on January 18, 2016, the Dr. Martin Luther King holiday.  The Commission’s offices and the Respondent’s offices were closed for the holiday (Tr, 16).] 


		The Complainant did not file a request to withdraw her complaint with the Secretary of the Commission.  After considering the timing of the email, the Complainant’s failure to follow the proper procedure to file her withdrawal and the Respondent’s request to hold the hearing as planned, the undersigned sent an email to the parties stating that the hearing would be held as scheduled (Tr. 11).

		The Complainant responded to the undersigned’s email and stated that she would not attend the hearing (Tr. 13).

		A hearing was held in this matter on January 19, 2016, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 10:00 a.m.  The Complainant, Colleen Van Baak, did not appear (Tr. 4).  Therefore, the hearing in this matter was started at 10:15 a.m. (Tr. 4).  Shawane L. Lee, Esquire, represented PECO Energy Company.  Susan Satkowski, Esquire, counsel for Grid One and Richard Gambrill, a meter maintenance technician for Grid One, were present.  The following PECO witnesses were present but did not testify: Michael Begley, a regulatory assessor; Patrick Birbaum, trouble man; Aaron Saunders, high bill field technician; Margaret O’Donnell, high bill field technician; and Timothy Fischer, high bill field technician; Dennis Fitti, senior meter engineer and Joseph McManus, DSO foreman.   

		The Respondent’s counsel moved to dismiss the complaint with prejudice for lack of prosecution (Tr. 16).  

		The following exhibits were entered into the record to provide a record concerning the continuance requests, responses and the withdrawal request.

Hearing Exhibit 1 - December 22, 2015 letter from Ms. Amarante-Craig, Esquire, to the presiding officer requesting a continuance of the January 19, 2016 Commission hearing;
Hearing Exhibit 2 - December 30, 2015 letter from Ms. Amarante-Craig, Esquire, to the presiding officer responding to Ms. Lee’s letter objecting to the continuance of the January 19, 2016 Commission hearing; and
Hearing Exhibit 3 - emails regarding the Complainant’s withdrawal request and responses from Ms. Lee and the undersigned.

PECO Exhibit 1 - December 23, 2015 letter from Ms. Lee objecting to the continuance of the January 19, 2016 Commission hearing; and
PECO Exhibit 9 - January 19, 2016 letter from Ms. Lee objecting to the continuance of the January 19, 2016 Commission hearing

		The record consists of the pleadings, a twenty-five page transcript of the October 16, 2015 hearing, a twenty-page transcript of the January 18, 2016 hearing and five exhibits.  The record in this case closed on February 12, 2016, when the transcript was received.


FINDINGS OF FACT

1. The Complainant is Colleen Van Baak, 560 Mill Road, Yardley, PA  19067.

2. The Respondent in this proceeding is PECO Energy Company.

3. The Hearing Cancellation/Reschedule/Judge Change Notice that the Commission sent to the Complainant on October 29, 2015, was not returned to the Commission as undeliverable (Tr. 13). 

4. A prehearing order was sent to the parties on December 1, 2015 (Tr. 8).

5. The Complainant’s December 22, 2016 request for a continuance was denied by Order dated January 6, 2016 (Tr. 10).

6. The Prehearing Orders, dated December 1, 2015 and January 6, 2016, were not returned to the Commission as undeliverable (Tr. 13). 

8.	The Complainant did not participate in the January 19, 2016 hearing
(Tr. 4, 13).  

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

		Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).

		The Complainant did not participate in the January 19, 2016 hearing.  The date, time and location of the hearing were in the Hearing Cancellation/Reschedule/Judge Change Notice dated October 29, 2015 and the Prehearing Orders, dated December 1, 2015 and January 6, 2016.  

		The hearing cancellation/reschedule notice and the Prehearing Order were mailed to the Complainant at the address on her complaint.  This creates a rebuttable presumption that the Complainant received the documents.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A.2d 584 (1974).  The U.S. Postal Service did not return the documents to the Commission.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa.Cmwlth. 1994).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Opinion and Order entered October 25, 1993).  

		Based on the request for a continuance and communications between the parties and the presiding officer, it is clear that the Complainant knew the date, time and location of the hearing.  

		On January 18, 2016, the Complainant sent the undersigned and the Respondent’s counsel an email indicating that she wanted to withdraw her complaint.  This document was not filed with the Secretary’s Bureau.  Ms. Lee objected by letter dated January 19, 2016.  Therefore, the parties were notified that the hearing would be held as scheduled.  
		Ms. Lee stated that the Respondent spent considerable resources preparing for this case.  At the January 19, 2016 hearing, the following appeared.  Richard Gambrill and his counsel, Susan Satkowski, who is also counsel for Grid One, were present.  The following PECO witnesses were present but did not testify: Michael Begley, a regulatory assessor; Patrick Birbaum, trouble man; Aaron Saunders, high bill field technician; Margaret O’Donnell, high bill field technician; Timothy Fischer, high bill field technician; Dennis Fitti, senior meter engineer and Joe McManus, DSO foreman.  
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		Section 332(f) of the Public Utility Code, 66 Pa.C.S. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….

		Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa.C.S. § 332(f) and 52 Pa.Code § 5.245 and the record was closed.

		The Complainant failed to sustain her burden of proof.  The Complainant failed to present evidence to support her allegations.

		The Respondent’s attorney moved to dismiss the complaint with prejudice for failure to prosecute (Tr. 16).  The Respondent’s motion to dismiss the formal complaint is granted.  

		Accordingly, the complaint in this matter will be dismissed in its entirety with prejudice.  Volgstadt v. UGI Penn Natural Gas, Inc., Docket No. F-02266429 (Opinion and Order entered September 12, 2008) and Martin Jefferson v. UGI Utilities, Inc., Docket No. Z 00269892 (Opinion and Order entered December 26, 1995).


CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

		2.	The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

		3.	The Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa.C.S. § 332(f).

		4.	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A.2d 584 (1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa.Cmwlth. 1994).

		5.	Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Opinion and Order entered October 25, 1993).

		6.	The Complainant failed to sustain her burden of proof. 



ORDER


THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Colleen Van Baak against PECO Energy Company at Docket No. C-2015-2476567 is dismissed with prejudice.

		2.	That the Respondent’s Motion to Dismiss is granted.

		3.	That this case be marked closed.


Date:	April 21, 2016							/s/				
							Cynthia Williams Fordham
							Administrative Law Judge
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