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Complainant contends that numerous payments that she made to Philadelphia Gas Works were not properly credited to her account.  This decision finds that the majority of such payments will not be reviewed because they were made during a period beyond the statute of limitations and that payments made within the statute of limitations were properly credited by Philadelphia Gas Works. 
HISTORY OF THE PROCEEDING

On April 17, 2015, Wanda Howell (“Complainant” or “Ms. Howell”) filed this complaint against Philadelphia Gas Works (“PGW”).  In the Complaint, Ms. Howell contends that she has made payments to PGW that the company has not properly credited to her account.  This is a timely appeal of a Bureau of Consumer Services (“BCS”) decision at BCS case #3308296. 


In its Answer filed on May 11, 2015, PGW states that the Complainant established service at the service address on 13th Street on June 11, 2010.  The company further states that the Complainant previously established gas service on Upsal Street, from September 2002 until April of 2009, and that the balance from the Upsal Street account was transferred to Complainant’s active 13th Street account.  PGW further states that the company enrolled Complainant into its Customer Responsibility Program (“CRP”) and agreement on May 26, 2011, that Complainant broke the agreement and that Complainant’s service was subsequently shut off on May 21, 2014.  


The hearing began as scheduled on July 10, 2015.  Complainant appeared with numerous papers presented to show payments to PGW.  There was a brief recess to allow the parties an opportunity to review the documents.  When the hearing resumed, Complainant and counsel for PGW, Laureto Farinas, Esq., reported that Complainant wished to compare her payments to the PGW accounts statement and then discuss settlement with PGW.  The hearing was adjourned for the day and scheduled to resume on August 12, 2015. 



On August 12, 2015, Complainant and Attorney Farinas appeared.  Complainant stated that she was unable to make copies of some of the documents showing payments made to PGW and asked that the matter be continued once again.  Attorney Farinas did not object, stating that the company would like to give Complainant credit for payments made if there is proof that the company in fact did not credit Complainant for certain payments.  

The hearing was continued until September 15, 2015 and was held as scheduled.  Ms. Howell appeared and represented herself.  Attorney Farinas represented PGW and presented the testimony of Patricia Bernard, PGW Customer Review Officer.  


The following Exhibits were admitted:

Complainant 1a
-
Bill dated July 12, 2012

Complainant 1b
-
Bill

Complainant 1c
-
Receipt

Complainant 1d
-
Receipt

Complainant 2a
-
Bill dated August 11, 2012

Complainant 2b
-
Bill

Complainant 2c
-
Receipt

Complainant 3a
-
Bill dated July 12, 2013

Complainant 3b
-
Bill

Complainant 3c
-
Receipt

PGW 1
-
Contacts for Account

PGW 2
-
Account Information

PGW 3
-
Credit Collections Notices

PGW 4
-
Statement of Account
PGW 5
-
Statement of Account

PGW 6
-
Decision


Both Complainant and PGW were given an opportunity to submit clarifying late-filed exhibits, with all documents to be submitted no later than January 29, 2016.   


The following late-filed exhibits were submitted and admitted:

Complainant 4
-
 Bills and Receipts, pages 1-23. 
Complainant 5
-
 Bills and Receipts, pages 1-120

PGW 5(b) 
-
Account Statement with annotations
PGW 5(c) 
-
Detailed account statement

All exhibits were admitted into the record.  


A telephonic further hearing was held on February 23, 2016 to allow an opportunity for each party to clarify and explain the documents submitted.  The record closed on March 9, 2016, when the transcript was received.  
FINDINGS OF FACT

1. Complainant, Wanda Howell, is a customer of Philadelphia Gas Works in Philadelphia, Pennsylvania.  
2. Respondent is Philadelphia Gas Works, a jurisdictional public utility in Pennsylvania that provided residential gas service to Complainant.
3. From 2002 until 2009, Ms. Howell was a PGW customer on Upsal Street in Philadelphia, where she had an outstanding balance of $3,409.87.  (PGW 4, 5).
4. Ms. Howell is currently a PGW customer on 13th Street in Philadelphia. 
5. The balance from Upsal Street was transferred to Ms. Howell’s 13th Street account in June of 2010.  (PGW 4, 5).
6. The outstanding amount from Upsal Street was set aside by PGW, i.e. not placed in collection, when Ms. Howell was enrolled in the CRP program on May 26, 2011 and making payments as required.  (PGW 5, PGW 5(c), Tr. 82-84).
7. Complainant made payments to PGW as follows:
7/9/12

$75.00

7/27/12
$416.45

6/13/2013
$40.00
(Complainant 1, 2, 3, 4 and 5; PGW 5(c)).
8. Complainant filed the informal BCS complaint, BCS case #3308296, on November 20, 2014.  (PGW 1). 

DISCUSSION


Any offense alleged by the Complainant must be a violation of the Public Utility Code (“Code”), the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.

Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa. Commw. Ct. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Upsal Street Charges – 2002-2009  


Ms. Howell presented records of her payments to PGW and questioned whether a number of these payments were properly credited to her account.  The vast majority of these payments were those that she made when she lived on Upsal Street from 2002- 2009.  Unfortunately, these payments cannot be reviewed here because they were made in a time period beyond the statute of limitations.
The statute of limitations provides that any action for the recovery of any penalties or forfeitures and any prosecutions on account of any matter or thing mentioned in the Public Utility Code must be brought within three years from the date at which the liability arose.  66 Pa.C.S. § 3314(a).  The statute of limitations can be tolled by the filing of an informal complaint with the Commission.  See, Duquesne Light Co. v. Pa. Pub. Util. Comm’n, (Duquesne), 611 A.2d 370, 383 (Pa. Cmwlth. 1992). 


The instant matter is an appeal of Complainant’s initial action for recovery regarding the Upsal charges – an informal complaint that Complainant filed with BCS on November 20, 2014.  Therefore, any claims pertaining to events or charges more than three years prior to the date the informal complaint was filed, i.e., prior to November 20, 2011, are untimely and cannot be considered.  Consequently, any claims pertaining to payments that Complainant made to PGW while she was living on Upsal Street from 2002-2009 will be dismissed as untimely.  
13th Street Charges



Of the payments presented by Ms. Howell, only three were made within the statutes of limitations period.  They are: 
7/9/12

$75.00

7/27/12
$416.45

6/13/2013
$40.00 
She contends that these payments were not properly credited by PGW. 

The record supports Ms. Howell’s prima facie case.  Based on the entries in the PGW standard Account Statement, PGW 5, it appears that the payments made by Ms. Howell were not applied in full to her account.  As an example, her $416.45 cash payment to PGW on July 27, 2012 is entered on the standard account statement as a payment of $397.49.  PGW presented rebuttal evidence, however.

PGW Customer Review Officer Bernard clarified the difference between the amount paid and the amount reflected on the account statement.  She testified that although the full payment is not reflected on the standard account statement, the customer is credited in full with the payment. 

Ms. Bernard explained that PGW’s Customer Responsibility Program or CRP is a program for low income customers who are billed for service based on their income.  If a customer with an arrearage is enrolled in the CRP, the arrearage is set aside and not included in the monthly bill.  When that CRP customer with an arrearage receives a bill and then makes a payment, a portion of the payment is credited toward the arrearage. 

The dual payment system is shown on PGW Exhibit 5(c), a more detailed account statement, as two “PAY” entries when a payment is made.  As an example, on July 27, 2012, Complainant made a cash payment of $416.45.  The account statement reflects this payment as:


07/27/2012

PAY

($18.96)


07/27/2012

PAY

($397.49)

for a total payment of $416.45.  The $18.96 credit was to Ms. Howell’s arrearage. 


The detailed account statement also shows that PGW credited Complainant in full for all three payments at issue, as follows: 
	Payment

Date
	Payment 

Amount
	Credited To Bill
	Exhibit Number
	PGW Credit Date (Account Statement, PGW 5, PGW 5(b))
	Credited to arrearage

	 7/9/12
	$75.00 (Cash)
	$71.59
	C-1c
	 7/9/12
	$3.41

	7/27/12
	$416.45 (Cash)
	$397.49
	C-2b, C-2c 
	7/27/12
	$18.96

	6/13/13
	$40.00 (Cash)
	$38.18
	C-3b, C-3c
	6/13/13
	$1.82



The prevailing evidence is that PGW properly credited Complainant’s account with payments made.  Complainant cannot prevail here. 
Conclusions of Law

1. The burden of proof is on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).
2. Any action for recovery must be brought within three years from the date at which the liability arose.  66 Pa.C.S. § 3314(a).
3. Although Ms. Howell successfully established a prima facie case regarding her payments, PGW rebutted the prima facie case with a preponderance of the evidence that established that payments were properly credited to Ms. Howell’s account.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  
ORDER


THEREFORE,


IT IS ORDERED:
1. That the Complaint of Wanda Howell against Philadelphia Gas Works at Docket No. C-2015-2477998 is denied and dismissed.
2.
That the Secretary mark this docket closed.
Date:
 April 12, 2016 




/s/












Darlene D. Heep








Administrative Law Judge
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