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INTERIM ORDER
GRANTING THE MOTION OF DUQUESNE LIGHT COMPANY 
FOR IN CAMERA REVIEW
     
On December 23, 2014, Whemco-Steel Castings, Inc., (Complainant or Whemco) filed a formal complaint against Duquesne Light Company, (Respondent, Company, Duquesne or Duquesne Light) averring, inter alia, that Complainant paid substantially in excess of what it should have paid to Respondent for electric distribution service provided from January 2011 through April 2014.  Whemco alleges that Duquesne wrongfully terminated, for Rate L customers, a distribution-rate discount contained in Rider No. 5 (Rider No. 5 or Rider 5) of Duquesne’s then-prevailing and Commission-approved retail electric service tariff as a result of the improper implementation of a settlement of the Default Service Proceeding that covered the period January 1, 2008 through December 31, 2010.


As relief, Whemco seeks, among other things, a refund from Duquesne under Section 1312 of the Public Utility Code (“Code”) in the amount of $2,480,374.16, plus interest on all unpaid amounts.  On January 21, 2015, Respondent filed an answer and new matter to the formal complaint, denying that Complainant has over paid Respondent for electric distribution service provided from January 2011 through April 2014.  Respondent raises various affirmative defenses in its new matter.  On February 10, 2015, Complainant filed a reply to new matter of Respondent.



On February 9, 2016, a hearing notice was issued scheduling the evidentiary hearing in this proceeding for June 23-24, 2016, in Pittsburgh.

On February 23, 2016, Duquesne served Interrogatories and Requests for Production of Documents upon Whemco in Set IV and Set V, specifically all or portions of Set IV No. 11 and Set V Nos. 9, 19 and 26 (Disputed Discovery).  

On February 24, 2016, a third prehearing order was entered in this proceeding which, inter alia, approved revisions to the litigation schedule as agreed upon by the parties.


Whemco filed timely objections to the Disputed Discovery on March 3, 2016.     

  
On March 14, 2016, Duquesne Light filed its Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company on Whemco-Steel Castings, Inc., Sets IV and V (Motion).  Duquesne Light sought to compel Whemco to fully answer Question 11 of Duquesne Light’s Set IV Interrogatories and Questions 9, 19 and 26 of Duquesne Light’s Set V Interrogatories.  


On March 18, 2016, Whemco filed its Answers to the Motion.

An interim order was entered on March 25, 2016, which granted the Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set IV Question 11, to the extent that the responses are not subject to attorney-client privilege.  Whemco-Steel Castings, Inc. was ordered to provide full and complete responses to Set IV Question 11 of the Discovery requests propounded by Duquesne Light Company within ten (10) days of the date of the Order.  However, Respondent was permitted to properly redact any response or document in order to remove any privileged information from the response.  In addition, the Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set V Question 9 was denied.  The Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set V Question 19 was granted to the extent that the responses are not subject to attorney-client privilege.  Whemco-Steel Castings, Inc. was ordered to provide full and complete responses to Set IV Question 11 of the Discovery requests propounded by Duquesne Light Company within ten (10) days of the date of the Order, and was permitted to properly redact any response or document in order to remove any privileged information from the response.  Further, the Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set V Question 26 was granted in part and denied in part.  Whemco-Steel Castings, Inc. was ordered to provide full and complete responses to Set V Question 26 of the Discovery requests propounded by Duquesne Light Company as it relates to the written business forecasts of Whemco for the years 2009 and 2010, within ten (10) days of the date of the Order.  The request to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents related to the written business forecasts of Whemco for the year 2013 was denied.  

On March 24, 2016, Duquesne Light filed its Further Motion to Compel Answers to its Fourth and Fifth Sets of Interrogatories and Requests for Production of Documents (Set IV Discovery and Set V Discovery) directed to Whemco-Steel Castings, Inc.  The Further Motion to Compel requested that Whemco be directed to provide full and complete responses to Question 12 of the Set IV Discovery (including documents that are not privileged) and Question 11 of the Set V Discovery as is required by 52 Pa.Code § 5.342(a)(4).  


On March 29, 2016, Whemco filed its answer of Whemco to Further Motion to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company, Sets IV and V.


In its Motion, Duquesne Light averred that on February 23, 2016, it served its Set IV Discovery and Set V Discovery on Whemco.  On March 3, 2016, Whemco filed its objections to Question 11 of the Set IV Discovery and Questions 9, 19 and 26 of the Set V Discovery.  Duquesne asserted the parties were unable to reach a compromise regarding these discovery requests and therefore Duquesne Light filed a Motion to Dismiss Objections and Compel Whemco’s Responses.  Duquesne Light requested an order to compel Whemco to fully and completely respond to Question 12 of the Set IV Discovery and Question 11 of Set V Discovery. 

The disputed discovery subject to the Duquesne Motion included the following:

Duquesne Light – Set IV Question 12.

To the extent that Whemco argues that the attorney-client privilege or attorney work-product doctrine applies to any of the questions asked in this Set IV discovery, provide a privilege log of all communications and/or documents.  Include in the privilege log a document identifying number, the date of the communication/ document, the author of the communication/document, the recipient(s) of the communication/document, a summary of all subjects of the communication/document, a designation of the privilege that is being claimed for each communication/document and the reasons why Whemco believes the communication/ document is privileged.

In response to Question 12, Duquesne asserted that Whemco provided a list of documents and stated, “all Documents referenced in this Privilege Log are claimed as privileged as attorney client communications or as attorney client work product.”  Among that list were two entries described as follows: 

	Date
	Nature of Document
	To/From Whom
	General Subject Matter

	9/21/2010
	Email
	From P. Polacek to C. Slingluff
	Duquesne 2010 rate case

	1/6/2011
	Email
	From P. Polacek to C. Slingluff
	New DLC rates for Rate L, effective 4/1/11



Duquesne Light disagreed that these documents were subject to the attorney-client privilege.  According to Duquesne, Ms. Polacek testified at her deposition that she did not represent Whemco in Duquesne Light’s 2010 base rate case.  (Polacek Deposition Tr., pp. 10‑12.)  Therefore, Duquesne argued no attorney-client relationship existed between Ms. Polacek and Whemco with respect to Duquesne Light’s 2010 base rate case.  Duquesne argued the 9/21/2010 email and the 1/6/2011 email were not subject to privileged information and Whemco and Ms. Polacek should be directed to provide full and complete copies of these documents and any responses thereto. 


In its answer to the motion, Whemco asserted it was prepared to partially answer the disputed discovery and submit the balance of the dispute to the ALJ for an in camera review to facilitate a prompt resolution.  Whemco agreed with Duquesne that the September 21, 2010 email from Pamela Polacek, Esq. to Christian Slingluff at Whemco was not privileged.  According to Whemco, this email refers to entities that could potentially be clients of Ms. Polacek.  In the review of the voluminous materials that was required because of the request for a Privilege Log, this email was mistakenly initially classified as privileged because of the reference to clients.  Whemco indicated that it would provide this email to Duquesne.



Whemco maintained its position that the email dated January 6, 2011 from  Pamela Polacek, Esq. to Christian Slingluff at Whemco was fully subject to the attorney-client privilege and attorney work product doctrines and cannot be provided to Duquesne.  According to Whemco, this email contains analyses from Pamela Polacek, Esq. performed during her representation of Whemco in its efforts to develop a contract under Rule 4 of Duquesne’s tariff to ameliorate the impacts of the Rider No. 5 discount applicable to Rate L customers being eliminated by Duquesne effective January 1, 2011 and provided to Whemco’s representative, Christian Slingluff, as her client.  This alleged confidential and privileged email updated and analyzed information that had previously been provided to Whemco by Duquesne’s then account representative to Whemco, Kim Titley (who is referenced in the email), as part of the Rule 4 discussions.  Whemco asserted it was prepared to make the document available to the ALJ for a private confidential in camera review to confirm Whemco’s claim of privilege and protection from discovery asserted in this proceeding.


With regard to the January 6, 2011 email, Whemco argued this email contains analyses from Pamela Polacek, Esq. performed during her representation of Whemco in its efforts to develop a contract under Rule 4 of Duquesne’s tariff to ameliorate the impacts of the Rider No. 5 discount applicable to Rate L customers being eliminated by Duquesne effective January 1, 2011 and provided to Whemco’s representative, Christian Slingluff, as her client.     




On April 5, 2016, an interim order was entered granting the Motion to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set IV Question 12 as it relates to the January 6, 2011 email, to the extent that the response does not contain privileged information or attorney-client work product.  Whemco-Steel Castings, Inc., was ordered to provide full and complete responses to Set IV Question 12 of the Discovery requests propounded by Duquesne Light Company as it relates to the January 6, 2011 email, to the extent that the response does not contain privileged information or attorney-client work product, within ten (10) days of the date of entry of the Order.  


On April 27, 2016, Duquesne Light filed the Motion of Duquesne Light Company for In Camera Review of the subject January 6, 2011 email.    


On May 9, 2016 Whemco filed the Answer of Whemco-Steel Castings, Inc., to Motion for In Camera Review by Duquesne Light Company.  Whemco indicated that it has no objection to the undersigned presiding officer conducting an in camera review of the subject document to review Whemco’s privilege claims.  

THEREFORE,

IT IS ORDERED:
1. That the Motion of Duquesne Light Company For In Camera Review of the January 6, 2011 email shall be granted to the extent set forth in the ordering paragraphs below.     
2. That on or before May 27, 2016, Whemco Steel Castings, Inc., shall provide the undersigned presiding officer with a copy of the January 6, 2011 email identified in the Motion of Duquesne Light Company For In Camera Review, in a sealed envelope addressed as a confidential document directed to the undersigned presiding officer, without any redactions.  
3. That the copy of the January 6, 2011 email identified in the Motion of Duquesne Light Company For In Camera Review, without any redactions, provided to the undersigned presiding officer shall be treated as Confidential and sealed in accordance with the terms of this Order and the Commission’s Rules of Administrative Practice and Procedure, relating to restrictions on the disclosure of sensitive, confidential and/or proprietary materials, and shall not be subject to public disclosure, subject to the provisions of any subsequent order regarding the confidential nature of the document. 

4.   That on or before May 27, 2016, Whemco Steel Castings, Inc., shall file with the Commission’s Secretary and serve upon counsel for Duquesne Light Company and the undersigned presiding officer, a brief or memorandum in support of the claims asserted by Whemco Steel Castings, Inc., that the portion of the document redacted by Whemco Steel Castings, Inc., constitutes privileged information or attorney-client work product.  The brief or memorandum shall include legal citations and authority to support each such claim.  Any argument or discussion shall include the beginning and ending date of the alleged attorney-client relationship, the scope of such relationship and documentation, not privileged, to support such claims along with specific legal authority and citations thereto to support such claims. 


5.
That on or before June 3, 2016, Duquesne Light Company shall file with the Commission’s Secretary and serve upon counsel for Whemco Steel Castings, Inc., and the undersigned presiding officer, a reply brief or memorandum in support of the claims asserted by Duquesne Light Company, which shall include legal citations and authority to support each such claim. 
	Date:  May 20, 2016
	

	
	Jeffrey A. Watson

Administrative Law Judge
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