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ON PECO ENERGY COMPANY’S PRELIMINARY OBJECTIONS


On April 28, 2016, PECO filed a Preliminary Objection to Complainant’s Amended Complaint.  As Complainant states that she is not seeking an “opt out” of smart meter installation, the Preliminary Objection is overruled. 

HISTORY


On March 28, 2015, Maria Povacz (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company.  In her Complaint, Ms. Povacz contends that PECO is threatening to shut off her service and that the smart meter PECO wants to install at her home in New Hope, Pennsylvania will create safety and health risks.  She also contends that she suffers from severe electromagnetic and radio frequency sensitivity and that installation of a smart meter will exacerbate her condition. 



On April 9, 2015, PECO Energy Company (PECO or respondent) filed an Answer and New Matter and Preliminary Objections.  



On April 18, 2015, the Complainant filed a Reply to PECO’s New Matter and an Answer to PECO’s Preliminary Objections. 



On April 28, 2015 by Motion Judge Assignment, the Preliminary Objections were assigned to Administrative Law Judge Elizabeth H. Barnes. 


On June 2, 2015, ALJ Barnes issued an order that the Answer to Preliminary Objections filed by the complainant would be treated as an Amended Complaint and that the Preliminary Objections filed by PECO were dismissed as moot.

On June 18, 2015, PECO filed an Answer to the Amended Complaint.

Also, on June 18, 2015, PECO filed Preliminary Objections to the Amended Complaint, contending that the matter should be dismissed because Act 129 does not allow a customer to opt out of smart meter installation and, therefore, the Complainant failed to state a claim upon which relief could be granted. 

On July 1, 2015, ALJ Barnes granted in part and denied in part the Preliminary Objections.  She determined:

The Amended Complaint is essentially the same cause of action filed previously on July 13, 2012, Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176, Opinion and Order entered January 23, 2014.  The Commission dismissed Complainant’s complaint with prejudice on January 23, 2014, finding that PECO’s installation of smart meters was consistent with, rather than a violation of, the Public Utility Code, a Commission Regulation or Order.  Id. at 10.  In the instant case, Complainant again requests permission to opt out of a smart meter installation at her residence for health, privacy, and safety reasons.  The only difference in the instant Complaint is that Complainant offers evidence of a signed medical certificate showing she is sensitive to electromagnetic waves emitted by smart meters.  

ALJ Barnes referred the following issues to the Mediation Unit:  a) whether Complainant is entitled to a stay of termination based upon a medical certificate; b) whether PECO Energy Company followed the Commission’s regulations and the statutory provisions of Chapter 14 of the Public Utility Code regarding Complainant’s medical certificate; and c) whether Respondent’s service is reasonable and in compliance with 66 Pa.C.S. §1501. 



On July 21, 2015, a telephonic hearing before ALJ Barnes was set for October 5, 2015. 



On July 30, 2015, ALJ Barnes issued a Prehearing Order.



On September 22, 2015, Edward Lanza, Esq., filed a Notice of Appearance as counsel of record for Complainant. 

On September 30, 2015, Ward Smith, Esq., PECO’s Assistant General Counsel, filed a Notice of Appearance with the Commission’s Secretary. 



Also on September 30, 2015, ALJ Barnes issued an order indicating that the hearing was cancelled and would be rescheduled.



On October 1, 2015, the Complainant filed a request for change of venue for an in person hearing and a continuance of the hearing date.



On October 23, 2015, the matter was transferred to Administrative Law Judge Eranda Vero in Philadelphia for an in person hearing.



On December 3, 2015, PECO filed objections to the Complainant’s interrogatories, Set 1, Questions 1-22. 



On December 8, 2015, ALJ Vero set a prehearing conference for December 15, 2015 and issued a Prehearing Conference Order.



On December 14, 2015, the Complainant filed a Motion to Dismiss Objections to Interrogatories and Compel Answers. 



On December 15, 2015, the in-person prehearing conference convened as scheduled.  During that prehearing conference, ALJ Vero informed the parties that, since the Complainant was going to file an amended Complaint, she would not issue a ruling on complainant’s outstanding Motion to Dismiss Objections to Interrogatories and Compel Answers.  

On February 9, 2016, this matter was reassigned to Administrative Law Judges Darlene D. Heep and Christopher P. Pell. 

On February 11, 2016, a Prehearing Conference Order was issued setting a telephonic Prehearing Conference for March 15, 2016. 

On February 24, 2016, PECO filed a Motion to admit Thomas Carl Watson, Esq. Pro Hac Vice.  

On April 6, 2016, an Order was issued admitting Mr. Watson Pro Hac Vice and setting forth procedural matters for this action. 

On April 8, 2016, Complainant filed an Amended Complaint. 

On April 28, 2016, PECO filed an Answer and a Preliminary Objection to the Amended Complaint. 
On May 5, 2016, Complainant filed an Answer to the Preliminary Objection.

PECO’s Preliminary Objection is now ripe for a ruling.  As discussed below, PECO’s Preliminary Objection is overruled.
Discussion

Section 5.101 of Commission regulations, 52 Pa.Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 


(3)
Insufficient specificity of a pleading. 


(4)
Legal insufficiency of a pleading. 


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)
Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

In order to be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).  Further, a complainant must be able to recover under law to survive a preliminary objection.  Milliner v. Enck, 709 A. 2nd 417, 418 (Pa. Super. Ct. 1998).  

In its Preliminary Objection, PECO contends that Complainant is seeking to “opt out” of a smart meter, that “opt out” is not permissible under Pennsylvania law, that Complainant is therefore unable to recover under the law and therefore the Preliminary Objection should be sustained.  
Act 129 of 2008 directed the Respondent and other EDCs to file smart meter procurement and installation plans with the Commission.  The Respondent filed a smart meter procurement and installation plan with the Commission.  By Order entered May 6, 2010, at M-2009-2123944, the Commission approved the Respondent’s smart meter procurement and installation plan.  The Respondent is complying with the Commission’s directives by attempting to install a smart meter at the property.  Further, the Commission has stated that there is no provision in the Code, the Commission’s Regulations or Orders that allows a PECO customer to “opt out” of smart meter installation.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order adopted January 24, 2013).    

In her written response to the Preliminary Objection, Complainant states that she is not requesting an “opt out.” Answer of Complainant To Preliminary Objection of PECO Energy Company at 4.  She contends that the PECO smart meter causes her adverse health effects and that she is pursuing this action under Section 1501 of the Public Utility Code, under which PECO has an obligation to furnish safe and reasonable service.  She further contends that she should not be precluded from presenting evidence at a hearing and that the Commission can order remedies short of “opt out.” 
Although an “opt out” is clearly not an available remedy under the law, the Complainant has not specifically requested an “opt out” of a smart meter installation.  However, to any extent that she is seeking an “opt out,” Complainant is advised that such a remedy is not available.
Complainant has, however, requested “safe and reasonable service” and “accommodations” due to her medical condition.  Under these circumstances, the Complainant has presented a claim for which a remedy is not excluded by law, regulation or Commission Order – whether there is a violation of Section 1501 of the Public Utility Code.  Accordingly, this matter will proceed as scheduled on June 7, 2016.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Preliminary Objection filed by PECO in the matter of Maria Povacz v. PECO Energy Company at Docket Number C-2015-2475023 is denied; 
2. That the hearing scheduled for June 7-8, 2016 will proceed as scheduled to address whether installation of a smart meter at the Complainant’s residence, and the alleged threat to terminate Complainant’s service, in light of her health concerns, constitutes unsafe and unreasonable service in violation of 66 Pa.C.S. § 1501. 
Date:  
 May 26, 2016 
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Administrative Law Judge     
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